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' POSSESSION: 


Perſon: who 4s inveſted wrirh / tht Regal Sethavieg, 

Secondly, ' The Perſon who has the exerciſe of the 
Government in his Hands. The King in Poſſeſſion in the 
former Senfe, 4s only *the King de Fure, 7. e. he that has 
the true Right -and Title to the Crown ; for he is imme. 
diately-invelted with the Regal Authority upon the Death 
_of this Predeceflor, before he is, either Crowned or Pro- 
Claimed; and 'though-he be. exeluded or depoſed from the 
Exerciſe of the Ggvernment by a Rebellion ar Uſurpation, yet 
theis not thereupon deveſted.of his Authority. ', 

But the Queſtion is of: the King i Poſſeſſion in the other 
Senſe, wiz. the Perion who has the exerciſe of the Govern- 
nent in his hands: Whether though he be nor King 
'Fure bur ari Ulurper, ard ſo has nat the Regal Authority, yer 
4n as muckias he:has the execution of the Kingly Ofc, the 
Snhjetts, arc:bourd to hear Faith and. Iexjaner to ug. To 
Rate which (png _ ; 


. , 
ped t#- INE 1 £46 Firſt, 
*— 4+ vs 6 L - 
4 - 


B* the King #n Poſſeſſim nay be meant, Firſt, The 


Kay 
—_ e+) - 
" Firſt, Tc is not meant of this caſe, namely, where there is - 
Io Perſon ſurviving who hasthe Right ro-the-Grown ; as ſup-- 
pote in an Herednary. Morarchy: the-whole Royal Eine were- 
Extmi: Becauſe here chere is no diſpute but the ſtivjects may,.. 
ard ought to bear Faith and true, Allegiance to the King in« 
Poſſeſſion, . though he came in ar firit by. Uſurpatics:. For the 
Whole Royal Line being Excinct, the Subjects are at liberty 
to give themiclves up-ra the Uſwrp:r and ns Line ; and this it 
may be their Duty to do, to prevent: thar Blondſhcd and- 
Cor fuſion which may follpw wpontheir atten ping to ſer up- 
anorher Perſon or. Government;;. ard When they: have thus- 
given thepzſolues up racthe Uſurper,he becomes from thence- 
forth King de Fare, and all Fuith and Alegjance becomes- 
due to him. -V. Sander/on de Confcient. Prelef. 5. Sebi. 13. 14- 
Secondly., Neithcr. js the Queition mcanc of rhis caſe, 
Where there is one or. more who" pfetend n Title co the: 
Crown, . beſides the Poſlciflos, . but it is not clear who has the- 
true Right and Title: For-here alo it is not diſputed. but the- 
Subje&s, whilechcy-dorwr know who. has.che Right, are to 
pay their Allegiance to the King. Poſſſion; and rhe Reaſon.- 
Is not barely becauſe he is King in Polit flion, but becauſe he 
beiog in Polieſſion,. and no better Title appearing, his Titie is: 
ned to be Juifand Eawtul, :artd fo he'is fig; potted co be 
ing nor only 4e Fats, blit- de fute, will do app-ar: thart- 
fome other Per{ih has a berter Right rothe Crown, And this, 
according to the o1d Rale, . 2 Ribus dubizs melior eff Conditis 
Pofſedents. V. Sarderion de'Conte! Pim: 5- St. 15. Bur, 
* Thirdly, TheQueftionts properly mearr of this Cate, where 
a King, whoſe Right-to the Crown is clear -ard undorbted, \g- 
Excluued or Depoſed by an Us rper:: Wyerther then the Sub- 
Jetts * ar fo bear Faith and ' ANl-guince wo the Uſurper,. as: 
King m Pſp fficw;, and. here it may. he-granced,.. ; :: $ 
4: That che Subj-As-mavy lawtullv pay-a; Submiſſion ang. 
Obedience under the Wurper,-as to all trafe Aﬀts of Gavern« 
ment Which rend to the Preervurion a: d Welfare of Com- 
munity, and are rot 4 ffrulioref the King ide Furs Right 
a 1thucrelt; asfor initance; The Laws made by the (ir- 
per forthe piblick Gord; 'the wefene? ot the. Nation again it a 
Fo reldy biroafim (not- mid im behaifor the Koog de. Jave) che 
executionoft fuffice, Trade, &c. Thev-mnay tawfiill.y.ſuimir ro, 
and.obey theſe Acts of Goyerfyment under the Uturper, = 
Ca : 
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Eanife this is no racing of their Allegiance to their awful 
King, nor ating againit his: res! Incerelt ; bur is conſiſtenc 
With cheir acting ſtill, all chat they are capable to, do, .in the 
profent circumitaiices, forthe, reſtoring of. their lawful King, 
and dethroning the Uſurper; - Nay; they may be obliged 1n 
| Duty. to pay an Obedience. to the Adts of the.-Uſurper,. ig 
thingsof this Nacure ; not by virtue-of any Authority m the 
Uſaep-r, bur, Firit, For their own Safety and Advantage. 
Secondly, For the good of the Community. Thirdly, Be- 
cauſe theſe Afts of Government, done by the Uſurper,' are 
Catrfied by the Auttiority, of the lawful King, þe being co be. 
preſiimed to Will and Conſert to, whatever is done for the . 
Publick Gond, -and not againſt his own Intereſt, though 
done by his Enemy, U. Sandexſ. de Conſcient. Prel. 5 Se&. 17, 
x8, rc. He adds another Grennd of chis Ovligation, the 
 Proteion the SubjeAs have from rhe Uſurper ; bur l chir 
this lays no obligation upon them, bur in point of Prudence 
for their own -Safcry 3 for they Cannot be obliged ro him in 
Fuſtice or Gratitude for bis Protection, who deprives them of 
« more legal Protetion from their rightful King. 
_ Secondly, Neither is it diſpnred, but the Subjects (while 
They have not wwumber or, force to oppoſe the Uſurper) may 
fr dows quietly, and not make any reſiftance againſt ſuch Acts 
of Government, as are Contrary to the Right, and Intereſ} 
of their lawful King, becauſe their making any oppoſition 
withour ſufficient Force, would be only ro throw away 
their Lives, and loſe the King de Fure ſo mary Loyal Sub- 
jets, who might be ready to act for his Service upon a fair 
opportunity. Bur, 

Thirdly, The point in difpute is, wherher the Subjefts 
may and onghr to pay a fill and entire Submiſſion and Ove» 
dience to the Uſurper; fo as never to attempr any thing a« 
paint him while he is in Poli'ſſion im behalf of the King de 
Fure, upon the faireſt occaſion; bur on the contrary to /fand 
$y him, even againſt the King de Jure bimſelf, with rheir Lives 
8nd Fortunes. 

The Affirmative is maintained now upon theſe Grounds. 

Firſt, The Authority of our greateit Lawvers, who make 
Treaf9n to ;iz only againſt che King in Poſſeſſion, whether he 
be King de Fare or no, and not againit a King ow of Poye/fron, 
Wough he be the King de fure. _ " 
Aa * Second'y, 
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Secondly, The Statute (xx H.7. c. t.) which makes the 
Allegiance of the Subjects due to the King for the time beings. 
Firſt, The Authority of our Lawyers. The Lawyers quo. 
red for this Opinion are the Lords Chief Fultices, Coke, Hale, 
8c. The Lord Chief Juſtice Hale ſays it in his Pleas of the 
Crown Þp. 12. But therr it is mach doubted whether. chat 
[ Piece be his: and he himfelf may be juſtly looked updn to be 
of another Opinion in this point ; becauſe he would never be 
a) See bi brought to try any (a) Treaſons, or other Offences againſt the - 
G : * State, when he was Fudge under Oliver Cromwel. 
we > Of Dr. My Lord Coke ſays it in is I»titurt. Part 3d:- p. 7. in his 
yy _ P- Comment upon the Words ["Seignior le Roy} in the Statute of © 
30, CCC. Treaſon (25 Edw. 3. c. 2:) by which Words he, ſays. is to be 
underſtood the King in Poſſeſſion, though he be. King de Fatto - 
and not de Fure, and nat the King out of Poſjeſſiov, though he 
be the King de Fure. | | 
' The Acts declared Treafon-in that Statute are, .7d compa;s 
#be Death of the King, Dueen, or Prince: To Raviſhthe Lueen, 
wr the Kings Eldeſt Danghrer, or the- Princes. Wife. To Levy 
War againſt the Ring,or to be adherent to his Enemies,giving thens 
aid or comfort : To Counterfeit the Great or the Privy Seal, or the 
King's Com: To kill the Chancellor, Treaſurer, Judges, &C. 78 
#he Execution of their Office. Tine ſenſe therefore of:my Lord: 
Cikes Ailertion is, That theſe Acre are Treaſon when they are 
committed againſt a King im Peſſe/ſion, whether he be Knp 
de Fure or no; and not Treaſon when they are committed 
againſt a Kg out of Poſſeſ/ion, though he be King de Fare. 
Before-F examme the grounds of. his Atlerrion,..I ſhall firſt 
ſtate the point of Controverſy. The Quehdion therefore is 
not,.. Whether: fome of: theſe Acts may-not bs puniſhed as; 
Treaſon under an Ufirper; if they are committed againit ths 
neceſſary Order of Government, and not done for the res. 
Foring of the King de Fure to his Crown, or-promoting his Inz 
»* reſt: For the Subjects are obliged to pay a Submiſſion and} 
Obedience to the Uſurper, as ro 1] Acts of Government thay 
are not deſtructive of the King de Fure's Rights and Intere/t,, andi 
therefore if herein they oppoſe or diſturb-the Governineiir,, 
they may by the Law be adjudged Traytors, and punithed as: 
fich Thus therefore it may be Treaſon under#an Uturper. . 
* Firſt, To Counterfeit or Clip his Coin, or 10 Connrerfurt his Broad 
Sea), or Privy Sea), or to kill a Fudge fav. upon4he: Bench;;, toy 
þ : 0M | : eſe 
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theſe Offences touch notthe Perſon or Intereſt of the Uſturper 
but the Order of Government : ahd as it is juſt that the Or- 
der of Government ſhould proceed under an Uſurper, ſo it 
is juſt that theſe Acrs againſt the Government ſhould be pu- 
niſhed, as well as Robbery, Murder, and the like, as Offences 
_ Hot againſt the Uſurper, but the Lawful! King, 
Secondly, To Levy War againit him, or to be adherent to bas 
Enemies, or to compa's his Death, out ofa private ſeditions Prin- 
CiPie, and not our of any regard to the Right and Intereſt 
of the Lawfil King; as ſuppoſe any Man ſhould practice 
with a Forreign Prince to Invade the Nation, (not-n the 
Lawful Kimg*s beha!f,) or ſhould betray any Fort or Caſtle, 
"Or any part of the Country to him, or the like; for theſe 
alſo are Offences not ſo-much againſt the Perſon and Intereſt 
of the Uſurper, as againſt the courſe of the Government, 
and ſtrike (throngh the Perſon of the Uſarpes) at the Per- 
fon and Authority of the Lawful Kg; and in that regard 
may be juſtly looked-upon and puniſhed as Treaſon. So the 
Swearing faiſly, though by an 1d, may be looked upon and 
puniſhed as Per;zry, becauſe it terminates upon the Majeſty 
of the true God 
But all this may be granted, and yet it does not follour 
that the Allegrance of the Subjefts ought or may be paid to 
the King in Poſſeſſion, if he be an Uſzrper z; or ſtill. theig Sub- 
miſſion and Obedience to him is /zmwed with a reſerve to the 
Righe andIntereſt of the Lawfu! King. The Queſtion there- 
fore muſt be, Whether it be Treaſon to aCt againſt the Uſurpen 
2 Poſſeſſion, for the Right and Intereſt of the King de Jure out 
of Poſſeſſion, to be adherent to the King de. Fure, to give hint 
and his Party Aid and Comfort, and to Levy War againſt 
the Uſurper, for the reſtoring of the. King: de Fure to: his 
Crown ?. And: whethes it is not Treaſon to be adherent to the 
Ubſarper, and to Fight for him againſt the Ring de Jure on! of 
Poſſe/jion ? This-theretore muſt be that which my Lord Coke 
hys down fer Law, where he Afſerts thar Treaſon lies only 
againſt the King ws Poſſeſſion: Iſhall. proceed:thereforeto con- 
Hder the grounds of his Afſertion. TV | 
' It indeed true in Faf, that the Ads declared to be: Treas 
fon in the Staeute 25 Edw: 3. will:be adjuged. and puniſhed 
as Treaſon under every King in Poſſe/fion, Whether-he be Kimmp 
«& Tuxeor no; for thopgh be be an U/urper,, yet while he wy 
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the Throne, the Laws, Courts of Fudicature, and every thing 
elſ> is made to favour his tide, as much as it he were the 
moſt . Lewful and Rightful King. His Party are held to be 
the Loyal Subjetts in the Eve of the Law, and the adveriz 
Party Rebels and Traytors. So the Laws may be hitly compared 
to the Banks Caſt up 1gainit the Sea, which are made t:> keep 
aut an Inindation, but wien once the Water is got ovcr them, 
#bey keep it #1: In like manner the Laws are mage tn preyene 
an Uſurpation, but when orce an Uſurper is got into ch8 
Throne, then they are made to become a Fence to him to 
Keep in Poſkſicn of it. Now there is hardy any Aonarchy 
wherein there have been more Uſui patrions then there havg 
been in Ours; and « ought not tobe itra'-geif in all theſe the 
Uſurpers took upon them to act as Lpwfid Kings, and Obe« 
dience was paid to them as ſuch by the Major part of the 
Nation, at leaſt, while they contmnined in the Throne; and 
choſe thar flood by them (againſt the King de Fwre whole 
Rights they had Uſurped) were looked upon as Faithful and 
Lojal Subjetts, and rewarded accnoriuing:y; and thote that 
Toſe upagainit them (in bhalf of their Rightful Kings) were 
declared Traytors and Rebels, and puniſh as ſuch; and {o 
the whole courle of the Gove rnm+11t ran on their ſide. They 
Called Parhaments, and then the Laws were made in favour 
of their Title; they made the Fudyes, and no wonder then if 
all the Laws, as wcll as the Sat. 25. Edw. 3. were inter- 
preted # their Fawarr, and Treaſon lay in their own Courts 
againſt them cnly. 

Bur its being always thus i Fa#, is no juſt Ground for 
any Man to declare it to be. ſo in point of Right, and to give 
it for Law that Treaſon is only againſt rho King im Peſſeſſicn, whe« 
cher he be the King de Fure, or an Ujurper., We may there- 
fore take leave to examine Whether there be any better 
Grounds for this Allertion. 

It would feem a very ead Lueftion for any to ask, touching 
the Laws which are made in any ſetied Monarchy for the des 
fence of the King*s Perſon, Crown, and Dignity , who is meant 
by the King in thoſe Laws? The Law and Rightful King of 
that Realm, or any az that: gots into the Poſſe{ſiom of the 
Throne, though he be not the Righrfed King but an Uſirper? 
Common Senſe 'would' hardly allow lich a £meſticn to be put; 
For the King de Fure, and not an Uſurper, is Tiuly and Pye 
Ih ly 
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by Ring, and therefore (if the Words of a Law are to be nn 

deritood in their Natural and Proper Senſe) the Word King 

cannot be underſtood ro mean an Uſurper, unleſs with an 

expreſs limitation to determine it to that Sen{e. Beſides, the 

Law is made for the defence of Right, and therefore cannot 

be underitood to be defigned for the Security and Sertlement of 

an Utinrpation, but made to prevent if. 

I granted ab-ve, That there may be ſome Ats commirte# - 
agatnſt rhe Perſon and Government of an Uſurper, which 
the Law may jultly condemn and puniſh. as Treaſon; as 
ſwearing fallely. by an Id; may be ju rly Jooked upon as Per- 
fury, and will by the mrwe God himfelt' be puniſhed as ſuch. Bug 
if (becauſe fome Ats again!t an Uſirper may be puniſhed as- 
Treaſon) & Lawyer miy make this comment upon the Stas- 
tute of Treaſon, that by | our Eord. the King] is meant 
only the King im Poſſeſſion whethes. he be King de Fure os 
no; I think a Dzvze (npontthe other Ground tiat ſwearing 
falſeIy by. an Idol may be pnniſhed-as Rcrjury,) -may as well 
make this p/of upon the Third' C:mmandizent, that by { rhe. 
Lord thy Ged | is meantthere the God mm Prſſiffion, he thar is 
Worſhiped in the Eand, ' whether he be the rrue God or wor, 
But to ſhew whar are my: Lord Cokes Grounds for his gloſs;. 
I ſhaſl ſet: ic down in his own-Worde,. with the references he- 
makes in-the Margin to the Srarures. and Ttar- Books. of out 
Law Caſes. p $ 
"' This Ads tv be mnderſtood of a King im Poſſeſſion of the Crown : 
and Kingdim ; for if there be a King regnant in. Poſſeſſion, though V. rr H.7; 
he be Rex de Fafto & non de Jurs, yer be & Seigmor: le. Roy ©& Tt: 

2 bin the prrvicur of this Statute :. And the other that hath Right, 

and i rut of Poſſeſſrom w not within the Af: Nay if Treaſonbe com. 4. 4. x, | 
mired agarſt a: King 'de Fattn,. and after the King de Jute g £, 4: 1,2 2 
cometh to the Crown,. he ſhall\puniſh the Trea{en dine to the King 
de Fafto: And a Fardon granted by a King de Jire, that is 
mt alſo de Fafto # wid | 

We wav Obſerie here Firft, this- Glas is not grounded 
upor' the At it /el”;, for riar ſays on'y. Scugnior le:Roy; Which 
Words my Lord C ke Iterprets of the King in Poſſeſſion, be he- 
King de furenr 6. Nay 'it is phin-that the Act docs wwe 
fer:d. only the King de Fure, if we conſider the other Parts: 
of it, For Firt, 1s Treaſon by the At to kill-the Pronce,. 
the King's E:deit- Som, and Heir Apparens to the — 
'A , 
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{and it is plain the Reaſon of the Law in this has its cate 
for the Succeſſion) Now the Heir Apparent of the Crown can- 
not be the So of an Uſurper ; tor this implies a Right to Suc- 
ceed after his Father, but the Sw2 of an Uſurper, though his 
Father be in Poſſe/ion of the Crown, has no Right of Succeſſiop. 
If therefore by the Prince hire cannot be m-ant the yn of 
an Uſurper, though King de Fatto, then it mult be cy the 
Son of the King de Fure ; and cou. quent,y by parity of Rea- 
ſon, by the Kivg in the Statute muit be meant only the King 


. de Fure. 


Secondly, It is Treaſon by the Statute to wolate or Raviſh 
the Queen, or the Prince's Wife, and this aiſo is grounded upon 
the care the Law has to preſerve the tru2 Right of Succe ſzon ; 
and it is Treaion likewiſe to Raviſh the-King's Eld:ft Daughter ; 
and let my Lord Coke himſelf give the Reaſon, becauſe (2) for 
default of Male Iſſue ſhe only. Inberitable to the Crown. Now the 
Law cannot be ſuppoſed to, be thus concerned for the. ſue 
of an Uſuvper, who have no Right to Irberiz the Crown; though 
we might ſuppoſe the Law were willing to maintain the 
Uſurper himſelf in Polleſſion of the Crown for hi own Life ; 
theſe inſtances therefore are a farther proof, that the Stazute 
it ſelf had an Eye only npon the Lawful King, and never in- 
tended any ſuch kindneſs'to an Uſurper, as to oblige the Sub- 
jects to ſtand by him on pain of being guilty of Treaſon if they 
did otherwile. 

And if the Stat. 25 E.3. c. 2. Which-is only a Declara- 


| tion of what was Treaſon Originally by the Cemmon Law, be 


not applicable to a King * Poſſeſſion, if not de Fure; then (be> 
ſides the Vindication of the Szatute it ſelf from my Lord Cotes 


Gloſs) we have gained another very material point, viz. That 
.- Treaſon did not then, by the Commen Law, lic againſt the 
King m:Poſ[eſſion, if he were not King de Fure. 


Secondly, We may Obſerve that the Lord Chief Juſtice 
"Coke does not found his Gloſs upon the Fundamental Conſtitu- 
r;on of the Realm; and indeed that makes flatly againſt him. 
England is a fettled Mmarchy, and in every ſuch Monarchy 
the Right ro the Crown is always veſted in ſome certain Per- 
Jon, who is the Rightful and Lawful King; and to this Per- 
ſon the Fundamental Conſtitution appropriates the Regal Au- 
#hority, ard the Allegiance of the Subjects, and confequently 
they cannot properly be guilty of vie/ating rheir Allegiance 


ww vwF7 Wo VF WW Tn. 


\ 


$7 ” 9 nat > _ OS ws 2d y - Py _ . _ , 
4 Eg, Fe 4 ER onda ry" — 0 Gd opt < 
: « * » | YF 
x 
ow” 1—_— ” 
( _ 
1 / 
; I ” 
% 


but-againſt im only: For the -Confticution of the Realm 
makes him'King ard no other, and makes them Subjefs to 
him and to none other ; and therefore in. ſtriftneſs of Law 
Treafon ought to lye againſt him anly and no othes, at leaſt it 
ought not to lye againſt any other, but iaſach caſe wherein 
the Offences -againſt another Perſon. terminate typon the 
Lawful Kings Authority, and are deſtructive of his Intereſt, 
and ſo are puniſhable by vertue of his preſumed Will and 


: Conſent. 


Thirdly, Neither is my Lord Coke's gloſs grounded upon 
the conſtant Pratice and Cuſtom of the Realm, but that alſo 
proves the contrary. For if Treaſon, by the Pratiice and Cu- 
flom of the Realm, lay only againſt a King® m Poſſeſſion of the 
Crown and Kingdom, then - 

(1.) Thoſe only would be attainted by our Kings and Par- 
liaments who acted againſt a King i» Poſſeſſion ; but we ſhall 
find, the contrary always practiced.. We ſhall find that all 
our Kings, whether lawful or not, with their Parliaments, 
have attainted thoſe acted againſt them; but then they have 
not-only attainted thoſe that aCted againſt them, while they 
were in Poſſeſſion, - but thoſe alſo that oppoſed their obtaining or # 
recovering the Poſſeſſion. of the Crown, and acted againſt them un- 


' der another King in Poſſeſſion. And this we ſhall find in every ( b) Exa& 4- 


inftance where any of our Kings came into the Poſleſſion of bridg. of the” 
the Crown, not without a violent Oppoſition made againſt him —avors— ay 
by the adherents of ayother King whom he depoſed, So Ed. 4. n. 2o.2 . 4+ 
in his Firſt Parliament (5) attamts thoſe that fought for (c ) Trufſel's 
Hen. 6. againſt him : And Hen. 6. when Nine years after, Continuat. of 
Ed. 4. fled out of the Realm, and he was again refored to Daniel's Hift. 


the-Crown, calls a Parliament and ( c ) attsimts thoſe that TX 


ated for King Ed. againſt him: And again when Ed. 4. re-{d ) abridg.of 
turned and depoſed King Hen, a Second time; then Ed. 4. in the Records 
his next Parliament (4 ) attaints thoſe that had aCted againſt 14 £4 41.34, 


A 


bim on King Henry's fide. So alſo Her. 7. himſelf (e) at- 2s op 

rainted by Parliamenc thoſe that fought againſt him under wr ang 
Rich. 3. in Boſworth-field. And 2ueen Mary. firſt convicted, their names in 
and then in her Eirit Parliament (f) attginted the Duke of Baker's Chr. 
Northumberland, &c.: for aCting for 2ucen Fane againſt her. i7 the degin- 
Now their attainting thoſe that oppoſed their obtaining or re- oe > un 
covering the Poſſeſſion of the Crown, ſhews that they did not at- (ex MS Goſs 
taint them of I reaſon as! acting _ :&:King.4n Poſſeſſion, 2. c.16. 
| ; ; ' but 


by 


(10) 
(g) Abridg. of but as acting againſt 2 King de Fure, whether in Poſſeſſion 
' the Records gf out of it. 1 might add that in the Parliament 4 Ed. 3. the 
4 Ed-3-1.5.. Murderers of Ed. 2. ( g )a King Depoſed and out of Poſſeſſion, 
>. ' -- are Attaimted of Treaſon: But here my Lord 
[h) Coke's Inftitut. part 3d. Coke (+) fays ſomething which may take of 
$8 p/7. He fays it was Treafbn be- the force of the Argument, viz. that this was 
F ws bk » cf oag wn Treaſon not as E4. 2: had been once 1 
that the Statute reftrained it to Þut as he was the Father of tlie King Regnant 
the killing the King, Queen, or and that upon the ſame ground the Mur- 
Prince, therers of Edmond Earl of Kent were Attaint- 
ed of Treaſon by the fame. Parliament, be- 
cauſe he was the King's Uncle. 

( 2: ) If Treaſon by the Practice and Cuſtom of the Realm- 
lay only againſt the King. in Poſſeſſion, then certainly a King in 
Poſſeſſion -himſelf cannor be guilty of Treaſon for. what he 
does while in Poſſeſſion, much leſs can be guilty for. what . he 
does againſt a King out- of Poſſeſſion ; and yet we ſhall find 
the very Kimgsthemielves-who are looked upon as. Uſurpers, 
as well as their adherents, attainted or declared guilty of Treas. 
{en by the ſubſequent Kings and Parliaments. Soin the Par- 
liament x Ed.4- King Hen 4. himſelf is declared a Traytor, for 
puting to Death Rich, 2 after Richard was Depoſed; and: Hey. 
himſelf was in fall Poſſeſſion of the. Crown. The. words: are 

(i) Rot.Parl.1. ( 4) Henry Earl of Derby againſt his Faith and Ligeaunce reared . 
84.4. 1.9. in War atFlint in Wales again(# the ſaid King Rich. 2. him took - 
hy v4 th and Impriſoned in the Tower of London of great wiolence. And 
Sncceffion The ſame King Richard /o being in Priſon and living, uſurped and 
( Printed for #truded xpon the Royal Power, Eftate, Dignity, taking- upon 
Cave Pulleyn bimelf tbe name of King, and Lord of the ſame Realm. And not 
1681.) Þ.30. therewith ſatisfied or content, but more grievous things attempting: 
Trar Books. vickedly, of unnatural unmanly and cruel Tyranny, the ſame 
oy + King Richard Anointed, Crowned, and Conſecrate, and his Liege 
and moſt high Lord #z the Earth, againſt God's Law, Man's 
Legiance and Oath of fidelity 2y:th the -uttermoſt punition at- 
- * termenting, Murdered and deſtroyed with moſt wile, hemius and. 
lamentable Death, &Cc. | , 
(k) Abridg. Beſides inthe fame Parliament 1 Ed, 4: Hen. 6. (k) is ſeve- 
of - the Re- Tal times Ajtainted ; firſt for the Death of Richard Duke of York 
cords 1 Ed. 4. atthe Battle of Wakefield: then for delivering up” Berwick to 
n-17- 21,22, the King of Scots and procucing him to Invade England, and -. 
©315%. pradticing ro. deliver vp Car/iſte-to- liim; and laftly for being 
- in- 


(17) 
in Arms againft:EJ. &. in the Biſhoprick :of Dwrbars : aſl-which- 
Treaſons werecommired before King! Edwards Coronation, and 
ſo before he was King in full Poſſeſſion 5 and the firſt Treaſon 
lies againſt Richard Duke of Nork, who was not King, bur + | 
only Declared Heir to the Crown, 3'9 Her. 6. by (1) Agreement (1) Abridg of 
berween Hey. '6. and the 'Duke, that Henry ſhould be. King for the Records 
hrs-Life and the Duke after him; which Agreement though it 39 Hen. 6. n. 
left Her. 6. ſtill King # Poſſeſſion, yet it ſeems he was judged ** **- 
liable to an' Attaindor of Treaſon, for fighting againſt the Per- 
ſon that had the-Right Title to the Crown. © 12k 
Neither did Hes.'6. when he was again Reſtores to the 
- Crown, Attairit only the-adherents of Ed. 4. but (m) bimſedf (m) Truflel's 
alo.” And jn like manner Hes. 7. with his) Parliament Ar- Conrinuation 
rainted ( #) King Rich, 3.'for being in Arms againſt Hen.7. in gig. p, ogg 
Bofworth Field. So alſo did Lueew Mary Attaint ( 0) Lucen Fane Stat. 17 Ed, 4; 
for Uſurping her Crown. Now if we-refleft upon theſe Pro. c 7. 
ceedings of our Kings and Parliaments, that: they always (n) Baker's 
 Htreimed thoſe Kings whom they looked upon as Uſarpers, it jpuom mn the 
plainly follows that they proceeded upon this Principle, that the Life” of 
our Law allows of no'other King but a King de Fure: and Hr7. 
therefote when an Uſurper gets into Poſſeſſion of the Crown; {9 1 Mar. 
though while he has the Zaws i bis Power they muſt ' ſeem Sels. 2. 6. 17, 
to be of his ſide, yet when -once the Government is free ic 
looks upon him as »0 King, but conſiders him as a Sabjet 
of, and a Rebel and ( p ) Traytor againſt the King de Fure." For (Þ/ Stat. 17. 
if an Uſtirper were #745 King he conld not then be guilty of |! __ ” 
Treaſon, except dgainſt Fo ; fo chat if there be a Perſon —_ 2 Rebel 
againſt whom the Law makes him a Rebel and Traytor; then it againſt .Ed. 4. 
follows that the Law looks' npon that Perſon only as King, | 
. and the Uſurper as fill his $ubje#, though King in Pofſeſſzors.; 
Thirdly, ' If Treafon lay- only againſt: the King #» Poſſeſſion 
- whether King de Fare or no: then when once there is an 
' Uſurper got intb the Throne, the .Subjets muſt look upon 
therhſelves as obliged upon pain of High Freaſon not to ad- 
»t of any claim. of the King -de Jure, nor to attempt to bring 
bim-into' Poſſeſſien of his pag UſiepersLife, though 
they arefolly convinced in their. Conſtiences' of his juſt "Tis 
tle to the: Crown :' for this 'were to be adberim; to the Enemy: | 
ray 3+ Bat this norion of their Duty co the - = 
King in Poſſeſſion it appears the Nation had not formerly, 
from the Caie of Richard Duke of wk, when he'tame to put 
2 | | in 
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(12) 

(q ) Abridg. in his claim to the Crown, 'in the Parliament 39 Hen. 6: (9 ) 
ofthe Records The Lords in that Parliament alledge againft the Duke's lair 
| {wag *- all that King Henry's Comncil could ſuggeſt to them in behalf 
Parl. 39. H. 6, Of a King in Poſſeſſion ; As firſt, that they had alt taken an- 
n. 11, 12, & Oath of Allegiance to King Hen. 6. then ; that the Crown was 
ſeq.in Dr. Bra- entailed upon the Heirs Males of Hen. 4. by A& of Parlia- © 
I 05 ment, &&c. To which the Duke of York Anſwers, That nei. 
— Wee ther their Oaths, nor the A# of entail, were of any force or 
=o effett to the ſuppreſſion of Truth and Right, againſ# him that is. 
Right Inheritour of the ſame Corones, &&c. And the Lords upon 
conſideration of his Anſwer, conclude and agree, That br 

Title could not be defeated, Now if by the Law and Cuſtom 
of England , Treaſon lay againſt the King in Poſſeſfron only 
whether King de Fure or not, and the Allegiance of the Na- 
tion were due to him only ; then it had been a ſufficiew An- 

fwer to the Duke's claim, to tell him that though his 77#/e were 
| » Gooa, and the Right of Blood inherent in; him}, yet at thar. 
£ time Hen. 6. 2045 King in Poſſeſſion, to whom alone their Al-. 

- | tegiance was due thereupon by the Law of the Land, even 
; +, though they. had 'not taken an Oath-ro,him, and that they 

Eould not lay him aſide and admit'the Duke into the Poſ- 

ſeſſion of the Crown, without incurring the Guilt and Pe- 

nalty-of High Treaſon. This. I ſay had been a more clear and 

effettual Anſwer to the Duke, to debar him, at leaſt, ;frofn 
giving-King Henry, the preſent Peoſſeſſor, any. diſturbance'; but. 

neither Lords nor the King*s Council ſeem to know: any; thing 
of this, but urge only-the Oarks they had taken as a ground. 

of their Allegiance being due to King Henry, and admit that 

even: their Oarhs were null and void, as:they tended to the 
ſuppreſſion of the Right of the Heir to the Crown... Fats tn 

- It may be objeCted;: That the Lords did-not hereupan ge- 

foſe Hen. 6: but continued bim. #3. Poſſeſſion for. bis life, 'and- 

declared the Duke the wext Heir. They, did fo, bug. it is plain 

they did it not 4 of 'Right, but by Vertue of the Duke's cons 

| fenting arid agreeing to it; The expreſs Words in the Records. 
(r.) Rot.Parl. are, (r ) For - wears, eat mconvenients:that may enſue, 4". 
39 H6. n.18. wegy was found to ſave the Kong? Honour 'and Þſtate; and-to ap- 


in Dr. Brady's Peaſe the ſaid Duke, if he wonid-; viz. That the King ſhould en- 
199 the Crown during life, the Duke to be declared the. rrue  Heir,,. 
and to poſſeſs i after his death, &c. II 
2 Fourthly, }f- Treaſon lay-only- againſt the King, in Poſſeſſon-: 
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Secondly, The Law does not look upon the A#s of Ge: - 
wernment done by a King in Poſſe(ſien, if an: Uſurper, as walid 
and autboritative in themſelves, This is fully and clearly 
proved by the Sratute x E. 4. c.1. (that part of-it which 
4s printed in 'the Statute Book ) the buſineſs whereof is 75 
confirm the judicial As of Hen 4, 5, 6. and all Proceſſes du- 
ring their Reigns, and ſeveral of their Grants, and. Letters 
Parttents, &c. Ard the Style wherein it confirms them 
( which is repeated at the end of every particular head of Fu- 
dicial As, Proceſſes, Grants, &C. ) is, by enacting, That they 
ſhall be of rbe ſame force and wvertue as if they had been made 
any King lawfully Reigning in this Realm, and obtaining t/ 
Crown of the ſame by a juſt Title. This ſuppoſes that they _ 
looked upon them as not having in zhemſelves the [ame force 
and vertue,as if they had been made by lawful Kings ; and yet 

- they ought tohave had the ſame force and vertue,if the Law - 
makes the King in. Poſſeſſion King to all intemts and purpoſes of 
-- Government while he uw mm Poſſeſſion, whether he be Rig ae 
Fore or not. The ſame is further proved from the Star. 
x Mar. Seſſ. 2. c, 4. the buſineſs whereof is to confirm. the 
Recopnizances, Indentures, Bonds, Patents, 8:c. made with Queen 
Faxes Name in the date of them during her fhore Reign ; 
Which it does by enaQting, That they ſhall be as good and 
effetual, as if Lueen Mary's Name were expreſsly comained in 
them; 1 do not ſay that theſe Recognizences under Queen 
Fane, and "the Judicial As, Proceſſes, &:T. of Hen; 4, F, 6. 
ought to have been looked upon as-invalid without this con- 
frmation, but though they might have ſtood good withour it, 
yet that would not have been by vertue of any Authority 
in theſe Kings, but upon account of the neceſſity of Gowvern- 
next, and the preſumed conſem of the Kings de Fare excladed 
-from their Right. DT | | 

Ic may be ObjeCted that the A#s of Parliament made by Hen. 

4-536. were not confirmed by the Parliament, 1 E. 4. there- 

- fore it may-be concluded that that: Parliament looked upon 
the Statutes-made by an Uſurper and. his Parliament as goud 
and effeFuai, withont the Confirmation of a King de -Jure. 1 
A; Thereare ſore - pay ay: RL ror og 

re, js. any Aﬀs made by them for the founding Abbeys, 
 - Religious Houſes, 87, And made for L Town of. ion: 
; bury* atid though-the ref of their Acts of Tas. 
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be looked upon & valid without confrmation of ET. 4. yet their © 


in a King de Fac#o ſufficient ro make- them-ſo. For then thar 
Authority muſt have had the ſame effe& in all their orher- AFs 
of Government (their judicial Atts, Grants, Letters, Patents, 8c.) 
as it had in the Sratures made in the Parliaments holden by. 
them. : "1 
Theſe inſtances from our Statutesand Records of Purliament 

may be ſufficient ts prove ( the contrary ro what my Lord - 
ane gives for Law) viz. That Treaſon does not. lye only. againſt- 
the King i Poſſeſſion, whether King d& Fure or no : I come. 
thereforenow to conſider his proofs of his Aſſertion. 

- We have in his vote upon the words Seignior Je Roy in the 
Statute of Treaſons, firſt his main Ajefrion, That by thoſe 
words is meant-the King in Poſſeſſion only, though: be be de 
Facto and net de Jure, and not the King out of Poſſeſſion though” 
de Jure: and-for the proof of this he rcfers us in the Magn 
to the Srat. 1x. H. 7. c. 1: Secondly, We have ſome ofber 
pints of Law, Which he brings to Iuſftrate and Comfirm: his: 
main pofition ; viz: That Treaſon againſ# a King de Facto is pu- 
riſbable by the King de Jure when xr to the Crown, And: 
That a Pardon gramted by a King de Jure,. that is net- alſo'de- 
Fatto, is void:: and for the' proof of theſe he refers to the. 
Tear-Books of Law Caſes 4 Ed. 4.1. and 9 Ed. 4.1. 2- 

> The Stat>11+H. 7. c. 1. which he refers to for his main 
Poſition, I have ſet-down before asa di#tinf# Argument; from-- 
whence it is inferred,” that ARegiance is due to the King in Poſ- 
{eſſion ; and therefore I ſhall conſider it apart in its proper-* 
place, and conſider here my Lord Coke's Secondary Points, That © 
Treaſon agzinſt a King Ge.FaCto is puniſhable by the King de Ju- 
re, -When he'comes to the Crown; and a Pardon granted by a : 
King de Faure out of Poſſeſſion, is void. And they are rather to be- 
conſidered firſt ; becauſe if -rhey are ſufficient ro prove that 
Trafon lies againſt a King in Poſſefſion only, they prove that ic 
did ſo. by the Common Law before the'Stature of Hez..7. and fo 
overthrow atlthathas-been alledged above to the contrary. : 
My- Lord Coke's references for the proof of theſe points are - 
corthe 4 Ed. 4. t.and 9 Ed. 4.1, 2. in the Tear-Books..« Under: + 
the firſt I find nothing of this- Nature-and have ſome reaſon -- 
to think-it.is but one'and the fame with the- fatter : bat une 
der.the latter:reference I find a Plan the-Caſe of —"——_ = 

& ; ; ang --3 


being looked upon as valid is not ts beaſcribed to any Auborigy- © | 
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and to clear that Plea ſhall ſet down a ſhort Hifory of his Caſe: 


{x)7E. 4.29. This Bagort and one Shyrtnden were ( x ) diſkeized of the place 


of Clerk of the Crown by one' Ive, and thereupon ſue- him: 
Tve's Plea againſt Bagott is, That he was an Alien bortt in Nor- 
mandy, and ſo could not hold a Place here;being rot'the King's 


(y, 7 E431. leige Subjetf. Bagott brings a ('y) Patent of Naturalization 


granted him by Her. 6. to which Tve's Council objeft, That 
Her. 6. was only a King de Fao, and not de Fure, and that 
Ed. 4. the King de Fure, had in his Firſt Parliament declared 
what Grants of Hen. 4, 5, 6. Kings de Fa&o ſhould be walid, 
and had .not there made any provition to ratify any ſach 
* Grants as Bagotr's Patent was, therefore his Patent was nll. 


(2) 9E.41. To this Bagstr's Council Anſiver, (2 ) That notwithſtanding 


that Aft of Ed. 4. iu his Firſt Parliament, Hen. 6. Letters Patents 
were good, becauſe Hen. 6. was King in Poſſeſſion, and it is con- 
ewenient that the Realm have a- King, under whom the Laws ſhall 
be upheld and maintained : Therefore though he were not King but 
only by Uſurpatios, yet every judicial AEF done by him touching the © 
Royal juriſdittion. ſhall be good, and ſhall bind the King de Jure 
when he returss to his Crown, They inſtance in Pardons, Li- 
cenſes of alienation in Mortmaine, Grants of Wards, Liveries, &C. 
They urge alſo That the King de Jure ( Ed. 4. ) ſhall have the 
advantage of all Forfeitures made to King Hen. 6. and for a Treſ- 
paſs committed in H. 6ths. time the Writ ſhall run contra pacem 
Henrici 6. nuper de Fatto & non de Jure, &c. And a Man 
ſhall be arraigned of Treaſon committed againſt Hen. 6; in compaſ- * 
ſip his Death, They urge alſo that any Gifts or Grants made 
by King Henry that were not to the diminution of the Crown ſhall . 
{tand good, GC. 

The Council on the other ſide plead, That any common Per- 
ſox deſſeized of hu Right and returniug again ſhall defeat all the 
mean Atts, therefore a King de Jure returning, invalidates all the 
As of the Uſurper, 8c. But they do not make any dire& reply 
ro the Arguments of Bageti*s Council. Aﬀer that Bagorr's 


(a/9E 44.2. Council urge at another hearing, ( a ) That.if Ed. 4. mm King 


Hen. 6rhs. time had granted a Charter of Pardon, it would be woid, 
for every one that Grants a Charter of Pardon ought to be King de - 
Fato. This is all the plea of Council upon this point ; and 
all that I find of the Judges is, Firſt that Fudge Billing ſays, 


t SE. 4.2.(b ) That to every King-by reaſon of his Office it belongs to do Aits 


of Fuſtice. and Grace, Fuſtice in Executing the Laws; Grace in 
granting 


, (7) 
granting Parden to Felons, and ſuch a legitimaticn_ as this ( of 
wes Y then, that the Judges, (c) After they had con- 
ferred with the Tudges of the Commun Pheas, give Fudgment for 
Bagott.” We. Ws ba + 

- It appears upon the view of this Account of the Proceed. 
ing, That whiat my Lord Coke refers to here, is nothing bur 
the Argument of Bagotts Council; That their Argument is 
mainly grounded npon the mneceſity of Government, becaulc 
there muſt be ſome King to uphold and maintain the Laws, and 

' therefore any King*s As of Government (-though he be an 
Uſurper ) muſt be held valid : That they themſelves limit che 
validity of the Grants of a King de Faffo, that they be -not to 
the dimintion of the Crown ; That they do' not argue from 
any Statute of the Realm : That what they fay is not dire&#- 
ly Anſwered to or demed by the Council on the other fide, nor 
by any of the Fudge; ; but one of the Judges ( Billzgg ) ſeems 
to declare his Opinion, upon the Reaſon of the thing, ro 7b: 
ſame purpoſe ; and all the Judges ( with the advice' of the 
Judges of the Common Pleas ) determine the Cafe in favour 
of Bagott, This is the utmoſt that can be made of this Caſe; : 
and ( d ) Brooke in his grand Abridgment makes no more of it; (77; 7%.4. 
Nets (ſays he) Dicitur & non negatur, quod de prod:tione fatts for pron 
rempore H. 6. que fuit Uſurper del Crown, le party ſera arraigne por” © 
ceo termpore E. 4. wel benfomds, Jo, compaſs le mort de Roy 
H. 6. quod rota, & fic wide quod treſpaſſe tempore wnins Regis poet , 
effre puny tempore alterius Regis comment que Pun fuit Uſurper, 
He Obſerves that it is faid ( s. e. by Bagotts Council ) and not 
denied( i, e. by the Council againſ# him or the Fudges ) That 
Treaſon againft H. 6. in compaſling his Death may ' be paniſhed 
by Ed. 4. or any other lawful King ( The reference that" Brooke 
has in the Margin ts, 4 E. 4. 5. e. but there 'is nothing there 
in the Near-Book of that nature, andthe very words” make it 
appear that he quotes Bagotts Caſe, and. therefore it ſeems 
to be a miſtake of the Preis for 9 Ed.4.1, 2. which Brooke afier 
( e ) refers to, in the. ſame page, for the ſame thing,and I be- (4) 27; ag, 
lieve. my Lord Coke Tranſcribing theſe quotations out of 
Brooke, tqok them for 1wo diſtinCt quotations, whereas really 
are one and the ſame.'Y | Ns 

And if this be the utmoſt this Caſe amounts to, then firſt 
it is not Autbority ſufficient tro make it Law, that this was 
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#taded by Council and not denied by the Judges or the adyerſs+ 
arty.. Secondly, Neither. if we grant the. particular points ini, 
+ the Plea, will it follow, either that Teaſer by our Law les. 
only againſt, the King in. Peſſeſſtons, or. that our Allegiance is dye 
zo bim. only.. And this will appear. by. conſidering the. par--- 
ticular. points contained -:in. the Plea, As,. WELD 
Firft, That the Judicial Atts and Grants of a King de Fafto: 
fall ſtand good when the King de Jure ,.recovers: bu Crown... 
- This: they themſelves limit to ſuch Grants a$ are not to the . 
dimigzution, of the.Crown : And Equity and Reaſon allows, thas : 
che Acts of Government dene by:an Uſyrper,. neither to the 
Prejudice of the. Community. nor of the. Lawful King*s inte-. 
reſt, may and ought to be. reputed valid after. the Lawful 
King's return; for thoſe Acts not being againſt his Righe. 
and Intereſt, and. being neceſſary to: the. very being of the . 
Government under. the Uſurpsr, while he *cannot be Depo- . 
fed from his Uſurpad. Power, thofe Acts ſay, the King de- 
ure himſelf « $0 be preſuracd to ratifie by his Conſent and A!.-- 
I>wance,.and therefore upon this preſumption they becorre - 
walid and. Authoritative, by vertue-of his. Authority,, and not 
the Uſtrpers. . So all Laws made by the Uſurper in Parlia-. 
ment for the, publick Good, .all Sex;epces-palked in Courts, all: 
Commiſſions granted by him, a!l the Actions of :the* Mini-; 
ſers of State and. inferiour Magiſtratesacting under kis Com. ; 
miſlien, .as far as the Reaſon of Gopernment requires, and they. 
are na prejudice to the Rightfu! King, ought to fland in fills 
force,. even-when the. King de Faure comes to.the Crown. . 
And upon this ground .Bageti's Patent for. Naturalization was-- 
Jooked upon as. valid, .evenagaiaſt the Letter of theSrature 
IE. 4. c. I. which Statute by. Conforying: ſome . Grafits: of ; 
JH. 4, 5,6. might ſeem to anw/} all the*reit which it did not: 
Confirm (and.ſo the Council againſt Baggtt urge it) and yet: 
Bag0tt's Patent was held good, thong not Confirmed, 'by thar . 
Statute; . which ſhews that ir was held good.not by vertueof- 
any Hriten Law, .but becauſe (as' Bagoirs Coed! Pleag? the 
Reaſon of Governmers, and common Equity,-requires rhat ſich; 
Acts of an Uſurper thould ſtand good as rend Nor t6.the ime. 
nittion of. the Crowns: EET 
But then this is no proof, that'all ocber Judicial As and 
Grants what{cever, though tending girecrly to the prejacjceof® 
Tx? chee 


£19) 
the Lawſul King, ſhould be looked upon to-Oblige_ ira ze 
Go return, or to bind the Conleence: of his Subjects;. While | 
he is out of Poſſeſſion, for thongh the King Je Fure thay be 
Preſumed to:canſent tg,, andthe Subjects are allawed tq Obey 


the urper's gther Aer of Goyernment, yet this carinot be” 


extended to thoſe. 4 l 
rphol the Ring ge Jprp hoeir : Nor can we ſippoſe thar 
11 Ple 


. 4:4; nar can we conceive Oe Rig Powe ds Tadges'would 


g Foreigy Enemy, (that makes War notupontheUſurper asſuch, 
1 the Lawfill King's behalf, but upon the Nation, and fo 
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regular and orderly Preceding of the Government, thongh 
he is. excluded from the Adminiſtration of it: They are pu- 
niſhable alſo by the inferiour Magiffrates, by vertue of his 
preſumed Will Authorizing them to att for his, and the Na- 


Dr.Bng- fion's, Intereſt, though tunder an Ufurper. And uporr this: 
gy Life o ground we find that Tudge (f Hale did not ſcruple'to Try 
er, 


Fudge H ale, 


Fil:ns under Oizver Cromw 
any Offenders againſt the State, Es Be 
Secondly, There may be ſome As agamſt the very Per. 
ſaand Crown of the Uſurper, which may be done out of a 
privete ſedious Principle, or tor the intereſt, not of the King. 
de Fure, but ſome other Perſon, merely to diſturb the Go-' 
vernment, Or to ſet up a Second Uſarper inthe place of the 
Firj#.. Now theſe Atts may be juſtly pnniſhed as Treaſon, 
either by the Inferiour Magiſtrates under the Uſurper, or 
by: the King de Fure, when he comes to the Crown. For, 

_ Firſt,, Theſe As ſtrike indireQly at the King de Fare's Per- 
fon and; Crown through the Uſurper; and therefore either 
him/f may puniſh them as done againſt himfelf, or the in- 
ferior Magiſtrates may puniſh them by virtue of his preſumed 
Will and.Conſent. 

Sccondly, The Neceſſaty of Government requires that the 
_ Laws and Courts of Judicature ſtand by the King in Poſe/ſion, 
though an Ufurper,againlt any other Perſdn pretending to the 
Crown, bur the Lawful King : And therefore an attempr to 
kill or depoſe him, to make way for another Uſupatin, may 
be jaſtly puniſhed as Treafon even by the King de Fure him- 
Felf, and his Confent may be preſumed to authorize the m- 
feriovr Magyiitrates to do it, during his Exile. .Thas therefore 
it mighc.have beenjuſt for Ed. IV. to attaint of Treaſon any 
Perſon that had compa{ed rhe Death of Ring Hen. VI. or levyed 
War.agamft bim ,. for any other-end and purpoſe than to pro- 
mote.King Edward's Intereſt, and to bring him'to the Crown : 
And & this ſecond point of the plea of Begart*s Council may 
be allowed of: Bur then it is no conſequence, that any Aﬀts 
dane againſt the Uſurper #2 behalf of the King de Fare, to bring 
kiny to the Crown, .may be july prniſbed either by the Uſur- 
per,.or-by the inferiour, Magiſtrates under him, ormuch' leſs 
by .the King de Fure himſelf when he” comes tothe Crown, 
Neicher is it conceivable -that Bagort”s Council meant _ 
| | | y 


though be ſcrupled to Try 


My AY 


RES 4 | 
by their pſea; that thoſe wh HPed 2 api Hen. VI. 'H bite n= 

4 IV. to the Crown might be Art ainred by £d-1V. for THaytirs 

and Rebels, for fighting againſt Ben. VI. the King in Poſſi 

in King Edwatd' 5 behalf ; ris would have been a vcld Plea in 3 
King E4. TV's tine, and beſore his Judges; and yer this mult 

be o their Plea to; drove from ir, that Treaſon canbe toinMitcd 

againFt 's only. the Kin ti Poſſeſſion. = 

It may be Objected thar rhe Attaindorr of Peſons by A King 
deFafto for fightingagainft him in behalf of the Kin fe oe 
have been Iooked upon as valid by the Kings de 5 Favs when . 
they came to th2 Crown. For inſtance Rich. 3. had Arrain- 
zed thoſe that came againſt bim under Her. 7. and his Par- 
liament declare Richard to be an Uſurper, yet they thbught 
608 fie E ler ny of them by v6 he hay prongs 2, ſit bn Pat= 

jament'( p) till their Attainders were taken off: which is 
a confellion that they. looked upon Nie atlainders as valid {Sv gp 
till they were repeated. To this I Anſwer, - | | 

Firſt, Rich. 3, though be was an Uſarper, being not the 
Faſt of the Blood of the Houſe of Tork, yet his" Title 'ro the 
Crown was good againſt HT, . he bring of thie *Honje if 
Lancaſter, and not* the Fitlt of the Honſe neither; Mis own 
Aztler beirg alive. 

2, But Secondly, Granting that Her. 7. and his Parlia- 
ment looked upon Her. 7. as King-de Fure, and Rich. 3. as 
an Uſurper of the Crown, as they tile him, their thinking ir 
rrofer to take off the was of thoſe whom” Rich. 3; H, 
attainted, is no certain proofſthat they looked tipvn their ar- 
faindors as valid, for thoiſgh "they had looked npon thern-as 
null in themſelves, yet they might think fit'to Repeal them for 
the a green of the Nation, and. the Rog uf the Perſons 
Attainted, Who, might otherwiſe have been liable:to Be Execs» 
fed upon theſe "Artaindars if word thould have beeli'a ims: © 
So noqueſtion Ed. lookeduPon 1 fl the Probate in} ">" 'of the Par- 
ſiament 4g.H. 6. ( Surnmoned by He Ed. 4. in ffe 
ninth-year of his Reign was fled GST ts bis Realm) whereih 
kimſelf and afl hisadherents were Attamted,as null ardinvalid ; 

« be > would have Repealed thoſe Proceedings j in his next Par- 
Dk Fa yet Fre hy OX Shark ughe, Fo to Re {ar them, GYs 
or t Noble Perſoy is. Neble Ke, 1he Tu- tat. 17. 
Ce Sj bon q the ſame, wad fat (tt ſuttty 't- fr nn Ed. 4. c.7. 
691477,C77 
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Niles, «nd TER ſl LEN et Qfcprechem 
From any danger, Trom 98 itemngors ih that al hamefng i 

there ever ſhould be @-retury of the Lancaſtrian Family. . © MM 

Thirdly, Granting that King H. 7. and his Parliament did ye 

look upon theſe Attaindorsas valid, what is the conſtquerice? Il & 

4, thax they allowed jt was Treaſon, x6 fight. Rich. 3.. the E 

King in Poſſeſhon, though an Ulerper,i in behalfof. Hes. « Whork a3 

they canceived- tq be che King Je Fure, "Then Tire, if they IN ar 

wW 

ql 

th 

th 

d& 


thought it was Treaſon to 3 oinſt Rich.'3. the Kint 3 m Poſ- 
ſeſſion, they could = is fel ns Treaſon to fight for him; 
(CG) Bac. Vir. And yet the very ſame Parliament ()  Artaints both 4 
41.7. p.1004. himſelf, and all thoſe, that fought under him is Boſworth Fie!, 
T0oF. .So'that we ſee what good, ro, we are like to have, m7 we * Be: 
eve every thing winch may be given us for Law. t of the 
Statute and Tear-Books; for then we may, uponthe Auchority | R 
of the very ſame Parliament, make it Treaſon on borb fades, p 
to fight for Hen. 7. againſt, Rich. 3, and to fight for Rich..3..a- | U 
| gant Hen,-7. The former to fight again af "Rich. 3, that Parli a- | er 
ment is conceivedto allaw-co be Trea Sf, 'becauſethey laok- || t: 
ed upon the Atraindets of thoſe hom R ich. 3 had Attainted || tr: 
for being in Arms againſt him; as wala, till they were Re: 
pealed : and the latter to fighr for Rich. 3, they declared to 
be Treaſon, becauſe they Fain choſe that were in Arms 
under him agginſe. Hen, 7 
Before] paſs on to ihe laft Point of Ba ott's Plea, I may, 
from this Second art of i it, give an Anſwer to one of the moſt 
| Thecjoin, Uments rhat is ; ered to 2p that our 1: 
epiance is dug to the King de Facto, though not de J ure; The 
(&)Conſidera. Argurhent is drawn from the uſhal Fm of *y (Et) "Trdict- 
for the taking ments for Treaſon, which runs for commiting that Crime 
che Oath of Contra debityn Fidei ©: Ligeantie ſux quod prefato Domina 
- leg. Pp. 5. Regi naturaliter & de Fure impendere debuit ; Or, Coutra Domi- 
- 3- nur Regem Supremim & neturalem Dorniiniin fium;" or, Contra 
natyralem Ligeaitians Dowino Reyi-debitam.” Now if in the. 1n- 
diftment.for Treaſon aginit a Ring-d? FaFo gon} de Fare, 
the Treaſon be ſaid to be committed 4 pai Supream and 
Natural  Leige-Lord, a api « aur Natural Allegiance ap to bim, 
againſtthat Dyty of, Fai and iance which L# Waturally and of | 
 71gbt ought to jieldt pris rely our Allegianceis due r04 | 
Ke is Paiſjen, Gogh not de Fure, To this I Ablwer, EN 
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0 Firtt, It is no wonder if or ihe Reg of the Ringde Face 
+ TB Fipiſelf, the Indiftmments for Treafons comriitted again dts 
ranithus in the- nſial"forÞ > fog thiongly hetber ary Ufurper;; 
yet bting'm Poſſeſſfon He wilF no 'queRion” affirne'to- him-- 
ff the ſtile and* Autfiority of C_ Kmg, and while the: 
he Exws and Courts of Judicature are tn-his* Power they- muft! 
NN call/him- their Supreme and Natural Liege-Lord;. and! imptcadi 
ey JN any one char Atts againſt him: for 'violating/ the: Altegranice,) 
y- Which naturally ard” of right tie ought ro” pay bim:- 'Burche:® 
% | queſtion: is' nor;. wherhef an* Indiftment-for' Treaſon agaihſ® 
; the: Kimg de Fador will ranthits in his own Regy; but whe-! 
ther it wil run in' the fame form in the Reign of the. King? 
7 IN de Fire, after he has recovered*his Crown... _ - 
6 Secondly, Though: it” ſhonld' ron*ſo+ in: the Sibſequtents 
Y | Reigirof the King di Fure,, yet this wonld*tbe no'eertain- 
s || proof that the Eaw Tooks upor'a King rPoſſeſion; thougharr 
- | Uſirpezr; as onr Natiral Liege- Lord, arid 'our Allegianty" as ic” 
- | 1 bin naturally and of right For the Eawyers-uſe to keep: cloſe: 
- | to their-uſual forms, in Iniitiment;-eſpecially, and” retain in 
| them many: expreſſions, as improper to be ufed in ſome par-- 
\ || ticular Cafes, .as-theſe expreſſions arc in the' Eaſe of a Kyng- 
ff 4: Fatto, and not'de Fure: Bit GG 
I * Thirdly, It does not appear that'an Indictment for Trea-- 
fon-commnted againſt He: 6: broonght againſt'the Perſon" 
that commirted «iti £4 4..time; would have run in the /ame- 
form, as if he had been King de Fure. It does not appear,; 
becauſe if there were any ſuch” Indifiment' to: be found, it® 
woild.have been produced by-thoſe thaturgerhis Argnment;: 
bnt.aH that they alledge to prove Treaſon againſt a"Xing de" 
Fats Baggor'S Caſe, and that? rather” provesthe: comrayy,, 
vi: thatan Inditmentunder Ed.'4.: for Zreaſo# commirted3 
againſt ' Hen. '6: would*not run in che uſual form; as in the* 
Caſe of a: King de Fure. Ah Indiftment forma Treſpaſs uſually: 
rems Contra paterm Dornini Regs Coroniant &: diprittaters ſnam ;'; 
and 'bhiofority is alſo paſt bfarlfitment for Thraſon,) 
Whifcitisiboth Contra pacer & Whth hotantiand. * Now igfaid: 
wr $a 2; Conren,- de ah inditinenc- fora THe 
Þþſs apuinift Hen, 6" brought if £44 time; would run thus; - 


TR 


- 


(1) ' Contra pacem Hen. 6. nuper ide Fato& rw de Jure,- 8&6! (/) o E.473- 
and.1f.fo, then by. parity. of Reaſon the ſame ye Sup. (a) pp 
n LE en , would. 


(24) 
t6u1d be. uſed in-Ind:Aments for Treaſon ;. and if that 
preſſion. be. put in; 1 think it will r-quire that; .thoſe © 
Mural Liege-Lord, and Allegiance due naiarally and of Right 
be. left out.;- otherwiſe the. Indictmen's. muſt run thus 
Contra Dominum Regem Hen. 6. nuper de F-cto & non 
de Jore, Supremum & naturakim Dem:num ſuum; Or con- 
fra debuum fid:i & Ligeamie [+ quod Domino Regi Hen. 6: 
nuper de Fatto & non-de Jure, naturaliter & de Jure 
impendere debuit : \. e. againſt has Supreme and Natural Liege 
Lord Hen. 6. late King in deed; but mo; in Right ;, or, agamſf 
that Duty - of Faith and. Allegiance, which bs natmrally and 
of Right caught to pay to Hen, 6. late King. in: Deed, and not 
of Right. Theſe expreflions, I think do not very well fair 
ropether ; at leaſt the addition of King de Faito and not de 
Fure, does ſeem fo to qualifie the. reſt, that yo A can be 
made Traſon in any fuch Indifment, that is. done againſt 
the King de Facto, in behalf of the Krng:de Fare, to- bring bim 
to the Crown; for then the Indiftmene, muſt rvn thus, 
A. B. Againſt his natural Allegiance due to Hen, 6. late King 
de Facto, and not de Jure, was aiding and aſſiſting to our 
Sovereign Lord that now is, (Edw. 4.) then King de Jure, but 
not de Facto, for the recowcry of his Right. This therefore 
may 'be a ſufficient Auſwer, ro the Objection from the form 
of the. Indi ments for Treaſon; to ſhew that thcy are no proof 
that our Allegiance is due to the King de Facto, though he be 
not King de Ture. | 
But I paſs on to the laſt point in the Plea of Bagar's Conun- 
Cil, That 4 Pardon granted by.g King dc Jure, out of Poſſeſſion, 
woid, and this may very' well be admitced:_ For a, King de 
Fure out of Poſſeſſion, while, his-Subjects are not able to reltore 
him, cannot ſend over -a Pardon--of Felony, Treaſon, . or 
the like, to any purpoſe, - but only to have his oron dutho- 
rity expoſed, and his Loyal Subjects /oſe their Lives, or Eſtates, 
by endeavouring to maintzain.ic = For. to have this Pardon 
cake effect, it muſt be pleaded im;Gorurr, and: there it cannog 
have its effect ta. ſave any Perſon. wham the Uſurper; will 
have excufed ; beſides that;the Peſow pleading 'i+- would be 
in danger to be proceeded againſt as a' Thoytor, for aberting 
the King de Jure's Authority againit the-Uſarpers. by 
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This may Clear the: meaning of that part of the Plea of - 
Bagors Council, that a Pardon granted by a King de ure 


ont of Poſſeſſion is void, 4.e, it cannot have its Etfect, and 


be pleaded and received in Court, while the King de Fure 
is out of Pofleiſion : But then, it does not fellow, becauſe 
he cannot execute his Royal Authority in the pardoning or 
2uxiſhing Treaſon while he is out of Poſſeſſion, that there. 
fore: there can be no Treafon Committed againſt him 
while he is out of Poffeſſion, or that it is Treaſon to 
act for bim againſt the Uſurper ; for though the King de 
Fure have not the Exerciſe of the Government, yet he 
has a Right to it, and the Snbjets may thereupon be 
obliged in Conſcience to bring him into the Poſſeſſion of his 
Right when they ' arc able, and it may be Treaſon in them 
to fight againſt his Right for the Uſarper, though King mm 
Poſſeſion | 

To conclude therefore, Firſt, It does not appear wpon 
the view of the particular Points in the Plea of Bagort”s 
Council, that any thing can be alleged from that Plea to 
make out the Lord Chief Juſtice Cokes Gloſs upon the 
Stat. 25 E. 3. C. 2. wiz. That the Treaſons in that Statute can 
be Committed enly againſt the King in Poſſeſſion, whether King 
de Jure or no; or to prove, That the Allegiance of the Sub- 


jefts is due to the King in Poſſeſion only, whether King de Ture 


Or 10. 
2/y. Though Bagot”s Council had made ſich a Plea, and 
the Court had allowed ofiit ; yer this is not enough to make 
itgoed Law; efpecially when the very Statute of Edw.3. and 
oth:r Statutes, and the Pratice of the Realm (even in Edw. 
4163. and after in Hen. 7:h's. and Queen Aary's time) prove 
the contrary; as was ſhewed abore. | ME. 
34h. Though there were Statutes and Cuſtoms for it, vis, 
That a Man might be Guilty of Treaſon, and puniſhed as a 
Tray:or, for acting in behalf of his lawful and rightful King 
azain't an Uſurper in Poſſeſion; and not Guilty for acting 
in an Uſzrper*s Cauſe againtt his lawful and rightful King cut 
of Pojjeſrom; yet ſuch a Statute and Cuftom would be nul 
and ivalid, as contrary to the Fundamental Conſtitution of 
the Realm, and to the Law of God and Nature, as will ap- 
pear under the next head, the Star. 11 Hen; 7. c, 1, Which 
I come now to conſider. ; 
| This 
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This Statute is my Lord Coke's main proof of his afſer- 
tion ; That Treaſon lies only againſt the King in Poſſeſſion, and 
may be urged as ſufficient by it ſelf to makeit Law force that 
zime, though it had not been ſo either by Statute, or Com- 
mon Law, before; and it is alſo made a diſtinft Argument, 
to prove dizectly, That Allegiance is due to the King in. Poſſeſficrs 
only. 
The main of the Statnte is in theſe Words , The King 
our Sovereign Lord callmg, to his remembrance the Duty ot 
Allegiance of his Subjetts of this his Realm, and that hey, 
by veaſm of the ſame, are bcund to ſerve their Prince and 
Sovereign Lord, for the time being, in his Wars for the Di- 
fence of him and the Land againſt every Rebellion, POWEE 
and Might reared againſt bim------- and. that for the ſame Scr- 
wice, what Fortune ever fall by chance in the ſame Baitls 
ag*mſt the Mind and Will of the Prince-------it is not reaſon- 
eble, but againſt all Laws, Realon,. and Good Conſcience, 
that the ſaid Subjefts roimr with their Savereign Lord in 
Wars-------eny thing ſhou'd !ooje or forfeit for dog their true: 
' Duty and Service of Allegiance. It be therefore ordained, 
enacied, and eſi abliſred, by the King cur Sovereign Lord,-e--- 
that from henceforth mo manner of Perſon or Perſons what= 
foewer he or they be, that attend upon the King and Sovereign 
Lord of this Land, for the time being in his Perſon, and 
d) him true and faithful Service of Allegiance #2 1he ſame,, 
&r be in other Places by bis Commandment im the Wars with- 
in this Land, or without; that for the ſaid Deed and true. 
Duty of Allegiance, he or they be in no wiſe Convict or At- 
taint of High Treaſon, me of other Offences fer that Cauſe,, 


4 


hy Ht of Parliament, & otherwiſe by any Proceſs of Law, 


whereby he or any of them ſhall loſe or forfeit Life, Lands, 
Ge. but to be for that Deed and Serwice utterly diſcharged 


of any vexaticn, trouble, or loſs,» ----- provided always, that no 
Perſon &r Perſcns ſhall take any benefit cr advantage by this 
* which [hall bereafter decline from his or their ſaid Al- 
iance. | 
© The Statute conſiſts of two Parts, the Preamble,. and the: 
Bcey, and upon the view of it we. may obſcrve. 
1/. That it is net enacted in the Body of the Statnte,, 
that the Subje?s ſhall be obliged to pay Allegiance to the King 
Fer the time being, ſo that, it what- is enacted in the Body 


(27) 
Sfa Statute only, be Law, then the Allegiance of the Sub 
jects is not due, by Virtue of this Statute, to the King for 
the time being. The direct intent of the. Body of it is to 
#ndenmifie thoſe that fight under the King m Poſſeſſion, and 
their being indemnified for fighting under him, is no Argue 
ment that it is /awful for them to do it, mach leſs that it 
- is their Duty; for they may be Guilty in foro interno, of Trea- 
fon and Rebellion, for fighting under the King in Poſſeſſion 
againſt the King de Fure, and yet it may not be unjuſt or 
Improper to indemnifie them in foro externo, by ſuch a Sta- 
tute. I/?. Becauſe many that fight under the King mn Poſſeſſion, 
do it in the Simplicity of their Hearts. 2/y. Becauſe this 
would prevent any revengeful effuſion of Blood by the King 
#e Fure at his Coming to the Crown. All therefore that 
the Body of the Statute proves, is, that (though by the Star. 
25 Edw. 3. it were Treaſon to fight for an Uſurper againſt 
the King de Fure out of Poſleſſion, yet) he that fights for 
an Uſurper againſt the King de Fure out of Poſleſfion. is n- 
demnified by this Statute; and fo he is not panijhable as a 
Traytor, though he has the Guilt of Treafon upon his Con- 
ſcience-; and if he may ſtill be Gaiky of Treaſon, then ſtill 
his Allegiance may be due to the King de Fure out of Poſſeſſion, 
ſo as to oblige him not-to act any thing againſt him in be- 
halfof the Uſurper. | 
2ly. We:may obſerve upon-the view of the Statute ; 
dat the Preamble of it does not direfly and poſitively de- 
clare, that the Allegiance of the Subjects is due to the 
'King for the time being, but only obliquely ſuppoſes and in- 
ſmuates it. The King is ſaid to call to bs remembrance his 
Subjects Duty of Allegiance, and that they,-by Virtue of 
it, are bound to fight for the King for the time being, &c. 
This is not to:declare it to be ſo (by Virtue ofithe Authority 
of King and Parliament to terpret the former Laws a- 
bout the Subjects Allegiance,) but to ſuppoſe it as a thing 
certainly fixed and determined by the Law already; and fo 
allo it is obliquely inſmmuated in the Body of the Act, that their 
fighting under a "King de Fato,” is doing. their - true Duty and 
Service vf "Allegiance. And if this be -only ſuppoſed, and 
that Suppoſition have no ground neither in"the Fundamental 
Con{*itutien of the Realm, nor in any. former Statute or 
Cu/tom, but theſe all, do all of them, clearly om 
D 2 ' 
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(28) 
the contrary, as Was (hewed above ; then I think the Pre- 
&mble of this Statute cannot be urged upon the Conſciences 
of the Subjects, as a Law obliging them to transfer their 
Allegiance from their lawful King to any Uſurper getting tt 
to the Poſſeflion of the Throne, and to Fight: under the 
Uſurper againſt their lawful King, if lie attempt to recover 
his Crown. | | 

315. We may obſerve upon the view of this Statute that 
one thing laid down in the Preewble, as the ground for the 
indemnifying part of the Att, is exprefly falſe, viz. That 
it is not reaſonable, but againſt all Laws, Reaſcn, and Good 
Conſcience , that the Suhjetfs gowg with their Sovereign Lord 
is Wars----(even though agamſt rhe King de Jure as it mult 
be underitood) any thing ſhould loſe or forfeit for doing this 
their true Duty aud Service of Alleg:;ance. Now this if it be 
meant (as it mnit be) concerning thoſe that Fight for an 
Uſurper again#t their lawful King, that it is aginſt the Laws, 
Reaſon, and good Conſcience ro puniſh them in the leatt for 
fo doing, is very high indeed. For, + 

x//7. Though wr Law might think fit to Indemnify them, 
yet it is not ſo clear that all other Laws, Divime and Hu- 


mane, even the Laws of Reaſcs and Good Conſcience do . 


make it unjuſt to puniſh ther, who (not in the Simplicity 
of their Hearts, but upon a Traytercs and Rebelliozs Prin- 
Ciple) fight in Defence of an U/arper in the Throne agamit 
their lawful Prince, excluded-or- depoſed” from his. juſt 
Rights, It would not, 1 ſuppoſe, have been unlawful for 
David to. have puniſhed thoſe which came in Arms againſt. 
him, under Abſalom, to keep him from recovering his 
Throne ., Nor , I believe, would bx Heart hawe {mote bens 
if he. had executed. any. of them for. Traytors, as it did 
When he cat off Saul's Skirt. In ſhort, to-fay this is contrary 
ta Reaſon end Geod Conſcience is to ſet UP a new Standard 
of Reaſan end Religion; and to make it contrary to all 


Laws, is toAacculſe all Nations but our own, ot Injſtice and: 


% 


Secondly, Nay. \it is to:accule our: on \Nation too, and 
ſeveral of our Kings and Parhamejts, and among the rett- 
King Heyry the 7th. and. his Firft ' Parliament, Who did not 
think it againſt all Laws, Reaſon, and Good Conſcience to at- 
fait (4) thoſe that fought againſt Hex, the 7:b.under Ric, _ 
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(29) 
xd the King in Poſſeſſion (and de Fure too againſt Hey, 7b Y 
in Boſworth-Field. So that to me the 2wording of this At ap- 
pears to be a Copy of King Her. 7ih's countenance, who 
could call. to his remembrance that it is againſt all Laws, 
Reaſen and good Conſcience, that the Subjefts ſhould be 


 attainted for fighting «nder the King in Poſſs/ſion, and could 


forget to repeal bis own Statute, Whereby thoſe that adhered 
ro Ric. the 39. ſtood attamed for doing this their true Duty 
and Service of Allegiance. And with what Face conld he, 
or his Pariiament, 1ay 1t was againſt al Laws, when it was 
not againſt þ;s own? When. both himſelf and other Kings 
before him, with their Parliaments had attainted borh the 
gaberents of the Kings in Poſſeſſion, and the very Kings im Poſ- 


' ſeſſtn themlelves ? 


But granting this were the Body of the Statute, and a d;- 
ref} Law enatting that the Subjects fhall pay thew Allegiance 
to an Uſurper in Poſſeſſion, and fight for him againſt their 
lawful King, and be Indemnifted for it : Then it will rc- 
main to be conſidered, whether the Statute can be looked 
upon as walid and cbligatory, And I conceive it onght not 
- be looked upon as validand obligatory, upon theſe Rea» 

ns. 

Firſt, Becauſe it was made by. an Uſurper, and a Par- 
liament no farther Legal, than as it had its Authority- from 
him, and it was made for this end and deſign to ſecure the 
Uſurper himſelf in the Poſſeſſion of the Throne, and to con= 
firm his Soldiers to his Party, by Indemnifying them, if 
they ſtood by him, aud depriving them (by the Proviſo at 
the end of the Statute) ofthe beneflt of the Statrite, ifthey 
ſhould doſert him. That Henry the 715. was an Uſurper upon 
the Rights of the Houſe of 7prk, I need not prove : And 
that this Statute was made to ſecare him in his Uſurpation,, 
againſt ary one pretending, or having Right and Title of 
that Houſe appears by the time when the Statute was made, 


which was when Perkin (a) Warbeck. was np in Arms.2- (a) Bac. Fe. 
gainſt him, declaring bimſelf to be Rie. the 24, Son of Edw. z7.7.v 


the 4th, and conſequently the. Heir of the Houſe of Zerk.; 
and the danger King Henry was in upon this (by the ſexſe 
the generality of the Nation had of the Right to the Crown 


being in the Houſe of wk) appears by the Words of Sir (5) Bac. p; 
Wrlliens Srantey (b) (the very Perſon who ſer the Crown on 1072. 
x 


King 


(35) | 
King Herty*s Head after the Battle of Boſworth) that 5f b# 
certainly knew that the Young Man Perkin were rhe Son of 
King Edward the 4th, be would never fight nor bear Arms a- 
gainſt bim, (© little did he wnder/tand at that time, that which 
King Henry could ſo weil call to his remembrance, that the Sub- 
jects ought by wirtue of their Allegiance to fight for the ,K:vg 
for the time being,againſt the lawful! Heir of the Crown.) This 
therefore was the Authority whereby, and the end for which 

Dy. BY (c) this Statute was made: And if fo, then it ought to be 

(£2 Or. ys. looked upon as mull and A : For though a Law made 

| by an Uſurper for the good of the community, and not pre= 

Joc prod P: iedicial to hs lawful Right of the Crown, may in el 16 

FP: a" od, be looked upon as valid; yet no other Law, made to the 

Rizbts of th diſheriſos (4) of a lawtul King, onght to be held obligatory 

C w- wn of * uppn the Conſciences of the Subjects, to make it their Duty 

Eneland. #2 do that, which otherwiſe would be an Att of the Higheſt- 

> "hd _ viz. To feht for an Uſurper againſt their rightful and 

| awful King. 

ho 4 =» aq of It may Bo objected that the ſubſequent lawful Kzgs have 

Fr "aa Eonſented to this Statute. Ianſiver, 

"pan Firſt, They have not conſented to it any farther then by 

Found bis fir not expreſly repealing it, or declaring tit to be null 1n 


Title on his 

deſcent from the Houſe of Lancaſter, fo then he could have been no more 
rhan Prince of Wales, ſince his Mother, by whom he had that pretenſion, out- 
lived him a Year ; and be would not hyld the Crown by his Queen's Title, 
for then the Right had been in her, and had paſſed from her to her Children ap 
her Death--<------ and therefore he who would not hold the Crown upon ſuch a 
doubtful Tenure, made that dangerous Law. That whoſoever 1s in Poſ- 
ſeſſion of the Crown, is to be acknowleged as the Legal King. 


(4) See the Anſwer of Richard Duke of York to the ObjeFion made againſt 


bis claim from the A&t of Entail made by Henry the 4th. wpon his Heirs Male, 
The ſaid Act taketh no place, neither is of any Force or Effect againſt 
him that is right Inheritor of the ſaid Crowns, as it accordeth with God's 
Law----and all natural Laws ; how it be that all other A#s and Ordinan- 
ees made in the ſaid Parliament ſithen, been good and ſufficient again{t all 6- 
. ther Perſons. Rot. Parl. 39. H. 6. n. 17. Quoted by D. Brady in Hiſt. Suc. 
237. : | 
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me of their Parliaments; and this does not armonine to x 
cou/ext. For their canſe of their not repealing it, may be, 
Firſt, Becauſe the fubſequenc Kings fince Henry the 71b. 
have not had any occaſion to ſee the evil conſequences of 
it, by any general complyance of the Nation, with an Uſar- 
per againſt their lawful Kimg, under colous of being obliged 
thereto by this Statnte. Secondly, The Statnte has beery 
generally underſtood to de: no more thare Indemmife thoſe 
that fight undes the King de Fa#o; and this our Kings might 
not look npon as anjuſt, or inexpeatent ;, and therefore might 
fee no neceſſity of repealing the Statute. Bur it cannot 
be conceived, but that any [awful King who had: been ex- 
cluded or depeied by an Uſurper, and had ſeen that the 
Nation had looked: vponrs themſelves as obliged by this 
ACt to ffand by the Uſurper againſt him, would, if ever he 
had come to the Crown, have made it his buſineſs to declere 
i null and invalid. 

Secondly, This Statute has, in efe&, been declared to be 
2] and invalid, by the ſubſequent lawful Kings and Parlia- 
ments, 1 ſay, it has been inetteCt declared null and: invalid, 
though not expreſly repealed, by. the ſubſequent Kings and 
Parliaments; and that in two ways, 

Firſt, By their proceeding expreſly contrary to the Lettey 
of it. 

Secondly, Their laying a eomtrary Obligation on the Corm- 
ſciences of tie Subjects. 

Firſt, By their proceeding exprefly contrary to the Letter of 
this Statute, The Statute enacts, © That thoſe rhat ſerve 
< the King forrhe time being in his Wars, ſhall be inno:wiſe: 
7 convict or attaint of High Treaſon by Act of Parliament, 
* or otherwiſe by any proceſs of Law: And that if any ACE 
« or Acts, or other proceſs of Law,. hereafter thereupon 
* for the ſame happen to be made,. contrary to this Ordt- 
* nance, that then that Act, or Acts, or other Proceſs of 
«the Law, whatſoever they ſhall be, ſtand and be utterly 
* void. Now ifnotwithſtandigg this, any. Perſons have, for 
acting that for which this Statute Idewmifies them, been: 
convitted and attainted of High Treaſon by Proceſs of Law,. 
and cxecuted thereupon ;. and this Conviction and Attain- 
dor, and theip execution: thereupon, has been deglvns 

21 
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(32) 
by Act of Parliament to be Lawful and Juſt, and according to: 
the Laws of ;the Realm : It follows that the Auth;riry where- 
by they were convicted; attainted ard exect.ced, and their 
attaindors confirmed in Parliament, muſt be l,oked upan 
to declare this Statute wu!l and mualid. And yet we ii d a 
plain inſtance of this, in the caſe of the Duke of IN: r:9umber- 
lund, &c. in Q. Mary's time. The Duke of Nurthurberland 
had been ſent down with an Army, by Ordr of Cruncil, and - 
by a Warrant under the Great Sea!, in behalf of Quzen Fane, 
the then aloe Proclaimed Queen, againit Queen ary ; for 
this Treaſon he is aſterwards tryed by his Peers, attainted, 
and executed, and his attaindor coniirmed in the next 

{s) 1 Mar. (4) Parliament, and therein he and other Perſons are de- 

Seſ. 2. 6.16. clared to have been lawfully, juſtly, and according to the 
Laws ofthe Realm convicted, or attainted, and to have 
ſuffered thc pains of Death according to their demerits. And 
yet this could not be looked npon as according to Law, if 
the Stat. 11 Hen. 7. were looked upon as waiid : Which 
«ill more clearly appear if we conſider that the very Plea 
of the Duke of Northumberland feerns to be grounded on 
this Statute. His Plca conſitted in two points, Which he 

(5) Dr.Bur- propoſed to the Court, one whereof was, (b) Waether a 

net*'s Hiſf. Man acting by the Authority of the Great Sal, and the 

Reform. p.2. Order of the Privy Council, could become thereby (guilty 

P. 248. Id. of Treaſon? To this the Court, with the advice of the 7udges, 

Refie&;on on made anſwer, That the Great Sea! of one that was nor 

the 3d. and lawful 2uen could give no Authority nor Indenmity to thoſe 

4th.Tomes of that acted on ſich a Warrant. Now if this Plea were le- 

Ar. Varillas gally over-ruled upon this Grourd, and he thereupon 

as P. 126. attainted and executed, and his attaindor confirmed in Par- 

Though this liament, as Juſt and Legal; it plainly follows thar the 

' 2was @ point Fudges and and his Peers which over-ruled his Plea, and the 

in Law that Parliament which contirmed their proceedings, do in effecc 

mignt have declare the Stature 11 H. 7. mil! and valid, and muſt be 

ſome colour conceived, either nor to have thought of it, or if they did 

in :t, yet it to have looked npon it either as remporary only for King 

vas far from Henry's Reign, or as of no Force or Au;bority, becauſe tend- 
confound-! ing to the diſheriſon of the lawful ucen. 

ing any ; for 

a Council, or 4 Great Seal flowing from an Uſurper js nothing ; ſo this 

Authorty could mot juſtify him: 


But 


. 033) 
But ic may be ſaid, Dam Zane was'not in full Poſſeyron 


\ of the Crown, being only Proclazmed Queen, and not con- 


tiguing in the Throne more then ren days. 1 anſwer, 
Firſt, She was Proclaimed Queen by the Loras. of the 
Council and by the City, and in moſt great Flaces of the 
Kingdom,. and; had taken upon her the Exerciſe of the 
Government, and had her Coumil and Great Seal, tc. And 
ifthis be not exoagh to make her Ducen in Poſſeſſion, it isto 
be ſhewed what wore was neceſſary to make her fo, and 
upon. what Grownds ; eſpecially, when 'it appears, thar 
Qwen Mary her ſelf was no more then Proclatmed, when 
the Duke of - Northumberlaxd, 4c. was tryed, attainted 


—and executed by her Authority : Neither - was ſhe ſo winch as 


Proclatmed, when he committed this Treaſon againſt her, 
for immediately after ſhe was Proclaimed by the Lords of 
the Council; he, before he received their Orders, ſubmit- 
ted and (4s) Proclatmed her himſelf at Cambridge. 

Secondly, If this be ſufficient to rake off the Argument 
from the Proccedings axial} the D# ke, then this rather 
ſhould be tlie. Grow whereupon 
bur ir 15;plain that both his Ples, and the Anſwer the Court 
madeto it by the Advice of the Judges,luppoſe Queen Fane to 
have becn 2ucen tn Poſſefſion,and his Plea was not oyer-ruled 
becauſe ſhe was not in full Poſſeſſton,but becauſe ſhe-was not 
lawſul Lucen, and therefore her Great Seal could. give na 
Authoriry, zo Indemnity to thoſe that ated by ſuch a War- 

zt-',, And if this Ground be: good and &, of (as we ſec-ir 
was conceived to be by the Fudges, and allowed: of by the 
Peers and the Parliament) it plainly zulls King Henry's 
Statute and - juſtifics the Atta:nting tor Treaſon any Per- 
ſon that fights againſt a Keng de jure out of Poſſeſſion, though 
by a Warrant under the. Broad Seal, and an Order from 
the Copxcil of an Vſurper 17 full Poſſeſſion. , erat 

ly. The.;Starute 11 FH, 7. bas been in effect des 


_ 
Rd tal by the ſucceeding lawful Kings and Parliaments, 


in as much as they have laid the contrary obligation up- 
on the Conſtiences of the Subjefts. For if the ſucceeding 
Kings and Parliaments have expreſsly made it High Trea- 
ſon to ſtand by any Uſurper againſt the King de jure or. his 
Heirs and lawful Succeilors, whom the Ulurper has de- 


poled or excluded from the Crown; if they have obliged 


the Subjets to ſpear to marntain the King de jure and his 
lawful Heirs and Succeſſors againft any Uſurper who ſhall 
3... 20 EF -  depoſe 


n _— 
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his \Plca was over-r uled, 229. 


(a) Stat. 25. 
H. 8.C. 12. 
28. H. 8.G - 
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41%) 
depoſe or exclade them : Then herom they have obliged” 
the SubjeQts 1088 contrary to the Statute of Hen. the 7th; 
which requires them to wasntarm and defend the Uſurper #> 
gairft the lawful King, his Heirs and Succeffors. Now that- 
rhe Succeeding Kings-and Parliaments fince Flewey the 7th,. 
It done -this, will appear_trom. clear and undenyable:in- 
NCES. | | 
Firſt, They have expreſsly made ic High Treaſon to . 
fam by an Uſurper againſt the King, or his Heirs and'law-. 
tul Succefſors, whom the Ulſurper has-depoſed or excluded. 
This is done by Hepry the 8: in the ſeveral As. (a) for 
the {ecurity of his Swczeſſror.made inthe 25, 28, and 35th; 
Years of his Reign in each whereof -after the Settlement of 
the Succcilion, it is made Treaſon 'for any Perſons to 1 . 
any thing whereby either the King bimſelf, or his Heirs grcove 
aing to that Settlement, may be aiſturbed or interrupted/in 
the enjoyment or inhericance-of theCrown z and - Trea- 
ſon in all thar ſhould a4bet, asd or 'marmtarn. them. And in- 
the A&t 28 H. 8. it is enacted, that sf any of the - i 
Children, or axy-to whows be ſhiuld defp3je the Crown by his . 
Will fbould Uſ{rpe upon any who wete 'to itiherie the 
Crown betore them, they and all their ubettors and mamn-. 
rtatners ſhould be _u_ High Traitors.” 'So alſo's Evw. 
the 6. it is made Treaſon for any to mhom-the Crown' was. 
kyited by the AF Jy -H. 8. to Uſurpe upon one anther, 
and Treafon. alſo in their Abertors, Atders and: Mxin- 
24iners..] donot pretend ro-jufhfie the Proceedings of Hey. 
the $th,. and his Parhaments touching the Saucrefron ; only 
this I may rightly infer from them, that they without'any 
regard to the Statute of F7ex.. the 7th, made it Treaſon to-. 
g341ntatn any. one in Poſſeſſion of the Crown, but thoſe Per- . 
ſons who ſhould ſucceed according. to | the kmitations made 
by them; and therefore did not Ieave_the 'Stibjefts' free 
to yield cheir Allegiance, according to King Hep: the yth's. 
Starme, to exrery Prrſou whatloeyer that ſhonhd*ger*Fato 
Poſſjſizpn of the'Crown.. s(t S148 Fab | 
Secondly, They have obliged the Subjets to ſwear 10 - 
maintain and defend the King and his lawful Heirs and Suc- 
cefſors againſt any Uſurper- that ſhould gdepoſe or exclude 
them. So each AQ for the'Sertlement f the Sneyolo In. 
King Henry the 8rh's time, had an Oath annexed to''be:. 
taken by the Subjeas for the obſervance a:1d defence and 
maintenance of ic, 1 ſhall ſer-down the frfl-(a) om + _ 


| 


TY 


e (35) | 
which the others vary bur little, only in. thar of the 35th 
H. 8. the Pope's Supremacy is abjured) ye ſhall ſwear 
to bear faith, trath and obedience alcnely to the Keng's Maje- 
fy, and #6 his Heirs of his Body of Queen Ann begortew, or to 
be begotten, and further to the Heirs of or Sovereign Lord 
according to the lynitation t4 the Statute made far ſarety of his 
Sixcceſſion—and not to any other within this Realm,nor Foreign 
Aathority or Poteutate—and that ro your cunning wit,and to 

the uttermoſt of your Power, without guile, fraud or other 
ardue means, ye ſhall obſerve, keep, marntain and defend the 

ſaid Att of Succeſſuun, aud all the whale fſefts and contents 
thereof — And this ye ſhall do agatnft all manner of Perſons 
of what Eflate, dignity, degree or condition whatſoever they 
e. And in mo wiſe de, or attempt, nr to your Power 
ſuffer to be done or attempted airettly or inairettly any thing 
ro the let, hindrance, damage or derogation thereof,by any man- 
wer of means,or for any manner of pretence. So help you God &cc. 
This 0ath and or 2ers of the like form were "annexed to 
the Acts about the Sucde/ſion in King Henry the $th's time, 
to'be taken by the SubjeAts-; and it is plain they Jaid 
an obligation upon their Conſciences dire&ly, contrary 

70 the Stat. 11. H. 7. They are obliged to pay their Alle- 

glance to x0 other Perſan Native or Foretgner, but the 

King aud his Heirs according to thoſe Afts : And therefore 

cannot be ar liberty to pay their Allegiance to every Per- 

ſon that gets 8nto Poſſeſſion of the Crown. - They are obli- 
ged with their utzzoſt Wit and Power to maznteain thoſe Acts 
of Succeſſion againſt all manner of Perſons whatſoever, and 
therefore cannor fight againſt the King de jure H. 8. or his 
| Heirs according to thoje Acts, tn defence of any other Perſon, 
though -he may become the K:zg for the time beeng. They 
are to their Power zot to ſuffer any thing to be doxe in aers- 
gation of theſe Acts, and therefore zot to ſuffer any Perſon in 
the Throne, that gets into it comrary to them: So that un- 
teſs they can reconcile contradictions, their obligation to 
theſe Acts is inconſiſtent with any obligation co King Henry 
the 7th's Statute. - | 
And the ſameArgument,to come nearer to ozr ow7 time, 


may ke drawn from the-Qaths of Supremacy and Allegtance (2) Stat. _ 
enatted in Parharment by;Queen (a) Elizabeth and K-7ames, 1 Eliz. c 1. 
whereby the Subjects are alſo ſworn, to bear Faith and 3 33& & 4 


true Allegiance to the King his Heirs and lawful Succeſſors, 


and him and them to defend t» the utmoſt of thetr Power 4- 
E 2 garnſt 


C36.) 
' gainſt all Conſpiracies. aud Attempts whatſaevs.; which is;io-- 
conliſtent with their transferring theer Allegiance to an Vſar- 
per and ogra 3 him » Poſſsſion of the Crown againſt- 
the lawful King: depoſed, or his Heir exclided byhim..., 

Bur it may be ſaid that our ſworn Allegiance..is . ſuch - 
only as.isduc by the Law of the Land, if therefore rhe 

Law transfers our Allegiance from the lawful ' King aud his 
Heirs to a King in Poſſeſſion, then our Allegiance muſt. be 
underſtood tobe ſworn to them with that reſerve.I anſwer, 

1/t. The Oaths impoſed by the Aﬀs of Succeſſion in HF. 
the Sth's time do plainly contredid the Stat. 11 H.7. and. 
the Oaths of Supremacy - and Allegiance made wy Queeg 
Elizabeth and King James muſt be underſtood to.da fo too, 
being partly couched in-the ſame words, andthe Oath of 
Supremacy drawn-fromthe former Oath of Supremacy, en- 
ated by the Stat.33.H.8.and-both equally intended for: the 
Security.of the lawful King-and the Swceſfwn: and therefore, 
- 2ly. Whena ſubſeq:ent Stature impoſes an Oath cor-.. 
tradiory to the Letter of a former Statute, it mult be.jr 
rerpreted w1rtually to 'yepaal thar.: former Starute, . $0 for 
inſtance the Stat. 28Ef8.c. 7: obliges the Subjects tro- 

ſwear to maintarn the Settlement of the Succeſſion made 
by that Statute, even agarnſtany of the K:ng's Chilaren that— 
ſhall Uſurp the Crown before their time; how can this be - 
underſtood with a reſerve,tharif any of ' them ſhould U- 
ſurp and get into the Throne, the SubjeAs then ſhould be - 
obliged to abett and maintain them: © STE 

3. But Jy. the Queſtion is-nort ſo much; whether the - 
ſucceeding Kings and Parliaments have repealed the Statute 
LI H. 7. as whether they have not looked upon it always as 
awll and of z2- Authority: and I think their -paſſing Ars of 
Attatn:lor, contrary 10 the Letter of it; and making it Trea- 
ſon to ſtand by an Uſurper, and obliging the Subjefs to 
Swear t2 defend the' lawful King ani the: Succeſſion againſt. 

all Perſoxs whatſozver, is a ſufficient proof that our Kings 

and Parliaments ever fince the 25th. of Hen. 8. have lock- 
ed apon the Statute 11 H.7. as of 20 Authority, and in 
effect declared it to be nul and 1rroalid.s. 

I. Burt granting that this Statute was made by a Legal - 
Awutbority, and has ſtood ever ſince wyrepealed, 1 proceed 
to ſhew jn the ſecond place that iris to be looked 'upon as 
:411t ſelf. null- and invalid in _reſpeft of the matter of it. 
A Stargte though made-at firſt by a lawful Authority, and 
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is Reght to the Crown, and gives it- to the Uklurperz or. 
ic (1ll —_— bis-right t6--h1ys, but yet notwithſtandipg,,. 
ordetst F 1 cm and: ſtand by the King in Paſeſſe- 
oz thoan: per: - The;fx# of thete* cannor fairly be 
pretended; forwt:. it :giues: away the Right of. the lawful 
King ; then, | Hi. FN RR He ; 

Iſt. He: ceaſes to:be King de jure; the lawful and rightful 
King of this Realm, and this (beſides thar it is contrary to. 
whar: our Lawyers allow) cakes away the” ground of this 
whole diſpme;'the: arftia#tr0n beiwern King de jure and the. 
Kin er faffos! 13 OL. {1 Þ) uy pt HY OW 

21y, He cannot then-jufHy ak? ar geen 22 Nation 
for-che recovery of his Crown, *bur.muſt fit down quietly 
by his loſs, and is anſwerabletor alt the Blood that 1s ſhed - 
in. the #zy he makes, if he attempt to reflore himſelf by: as 
Foregn Force: tor ifhis'Right be tranferred he cannot.chen- 
juſtly aemzand the Subjefts Al:z;arce, and what he cannot. 
juſtly demand, tharhe has no "right to uſe force for. the 
wecovery of 5 and therefore muſt be content to ſtay till che 
Ularper aye, and then perhaps his Right may revive a- 

in unleſs the Uſurper be {o wiſe as to- provide himſelf a . 

ceſſor, and leave him 12 Poſſeſſion. | 
3ly. It wilt follow (if this Statute .give away the Right of | 

the lawful King to the Ulſirper)char one Keng with. his Par- 
hament may make a S7atute to alienate and transfer the 
Right-to-the Crown, from thoſe that are the lawful Kiygs 
by the Fandamental Conſtitution of the Realm, to ſuch as 
by the. Fundamentsl Conftitution are not the Tawtul Kings, . 

HH | bur-. 
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'but'V/urfers. Now this I conceive is not in the Power of 
.any Kirg and Parliament however Lzgal, much lefs of 
ſuch as Hepry 7th. and. his Parliamertiwas. Wechave'a 
' Fundamental Conſtitution whereby Enghanit is: determined 
to. bea Mozarchy, and that amcoedently,) rwany. Statur 
Law. This Conjlitation velts. a Right” in fore” certain 
Perſon in every Age, who is by Vertue of:theRightvelted 
in him the lawful and rightful King of this Realm, whe- 
ther this Perſon be he .zext :# Blood to the former King,or 
another of the Royal Line ro whom che Crown'+deſcends 
by Vertue of a Limutetion of the Succeſſion from the-next 13 
Blosd to'him ; for whether the one qr the:other of-cheſc is 
the rightful King, he is ſo by Vertue\of:the Fandamentdl 
"Conſtitution, which velts the right to the Crown in him. 
Now for atiy one-King with a Parliament to make'a Law, 
eizat for rhe future not the zext Herr of the Blood norany 
other to whom the Succeſſion. is lewitea;but anyPerſon what- 
focver that man get inioPoſſeſhon ofthe Thronetho it be by 
depoſing 2 rightful-King regnane -and aſurpraſy his: Crown, 
ſhall thetice forth become the rightful and lawfal 
King, and the right of the Prince that he has diſpoſleſs'd 
be dezulved upon the Uſurper, is effteQually to ſubvert 
che Farndamental Conſtitution of the Realm : and if it be in 
the Power of the King regnant, and his Parliament; to do 
this, then it follows that any King with a Parhamenc may 
deprive the lawful Iſue of his Brother and ſet up' a Baſtard 
of his own; that they may. exclude and - difinherit . the 
whole Royal Line and entail the Crown npon the Ksng of 

' France or any, other Foreggn Prince, they may lay aſide 
the wholc right of Swccegion and. make the Monarchy Ele- 
ive : that they may change the form of the Govecnment 
into a Repnblick,and make the Kings no more then:Conſus © 
or Dukes of Venice ;, and veſt the Supreme Authoriey in the 
Senate or People: In ſhort, that Exgland is no longer a 
Monarchy, or Hereaittary, then the King regnant and his 
Parliament _ And yet if theſe things were done by 
any King and Parliament, I believe it would be looked 
upon as an Tzjury to the ſubſequent Kings or tothe Royal 
Tint, and they would be juſtified if they-would not. allow 
any ſtch Statute to have any force but proteſt againſt it as 
Thkegal and of zo Authirity : and yet all this might be done 
according to Law, if the King and Parliament have a 
Pomer to alzenate aud transfer th: Right of all the ſubſe. 
quent 
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lawful Kings to any Vf per that be ſtron: 
ls 's mg 7 5 excluds Mfr © vatl.be eo: 


thetn. 
+ But] not to have proved this, which is ſuppoſed 
in the queſtion, wx: that this Statute docs not give away. | 
the Right of the lawful. King depoſed - or excluded, bur 
{till leaves him m—_ Jure, reſerves to him a right. 
to claim and recover his Crane; only it obliges the Subjetts: 
notwithſtanding to ſtlazd by the King 1n Poſſeſſion, though 
an Ufurper. .  I-ſhall theretore proceed upon this Sappoſure- 
oz; and ſhew that this Statute as it requires the Subjefts ro- 
ſtand by the Utfurper in-Poſſeſſion againſt their __—_ 
and lawful King, is ro be looked upon as i #t ſelf null 
and znvalzd. And this I naderſtand noe of the Caſe of 
an zxtricate 4:pate about the Title co the Crown, where - 
the Subjes cannot-diſcernwho has the Right, -butof the - 
caſe where a King whoſe Right to. the Crown is clear and 
uded or depoſed by an Ulſurper. And I 
conceive-the Statute, as underſtood of this caſc, null and -. 
invalid upon theſe Reaſons. 
1; It implics a Contraas{:02, that ſuch a Perfon ſhould - 
be {till the Kg: ge jurts.and yer the Subjefts (knowing - 
him-co be {6) ſhould be oblſged-to pay their Allegiance to 
another... For it he is a King-ae jure he has a Right, and- 
that Right-is- 19-ſoxwthrng.or other, but there is nothing he 
can have a Right to asKing, but the Alkgzaxce of the Na- + 
tion, that he ſhould be. their Govermour and they his Sub- 
Xs; urileſs we will ſay he has a:Right only tothe watereal 
Crown and Sceprer, and got to that, which they are only 


ta c 


the Enjigns of, the' Ghweramentof the © Nation. A! 
'he has a Right; then the S1ybjefts,.-knowing him to haye. 


ir, muſt be under an Ob{gation aolwering to rhat Right. 
2dly. The Allegiance of the Subjeats is propremm quarts 


preſton) to the: lawful apd rightful. 


© 


meal neot the Realm; -and therefore (for the 
Reaſons before laii down) cannot be raken away from him - 


by any-Statute Law.- For asthe conſtitution of. the Realm - 
veſts the Right to the Crown in hmm.only, fo it muſt appro- 
priate the Allegiance of: the Subjetts to byms only : as -it 
makes him alone King, fo it muſtmake the Nation ſ$j:& - 
to him alone: unleſs he-may be: truly a Kize, and yer 
ncne be. under an-obligation to be governed by him; 16-1 


. | am a 7s) Father, where is. my FHonow 2 If Tam a Maſter (a) Malach, x. oY 
| wheres my Fear P - 2aly. 6. . FA : _ 


wods, omns,. ſol & ſemper (to ule ny Lark ONe 0 Ex- (s) Calvires 
ANg DY Ic 484 4- « I 2; 


T:49), _ | 
-2dly, The. All:giance of the Subjefts, and. /ome parts of 
= rs ori the lan PAs nes a Law 
ra: Note : ,and ene FE _ Fang can - e the 
phole Allegiance of the Subjects, ot: the -2na7[penſable parts 
of it, —_ from'him and .cranger them ro the Ulirper 
The Law of Nature extends it (elf to all the Conditions 
and Relations of Men : ' it conſiders them as Private Per- 
ſons with relation to God. and themſelves © only, and: there 
preſcribes to them the” Duties of Godlineſs and _ Sobricty : 
It: conſiders them as 'ina Family, and there preſcribes the 
Duties of Ch:ldren to their Parents and Parents to their 
Children, Husbanis to their Fives and Wives to their 
.Husbands, Maſters to their” Servants and Serwants to their 
Maſters : It conſiders them.-as in a C:w1]l Soetety, and there 
preſcribes to Swhjeffs their Duty to theit Preace and to the 
Prince his Dury towards his Sabjefs. The Law of Na- 
ture docs not make one Man King and the reſt bis Subjetts ; 
but when it once finds them made ſo Cwhether by their 
" ownor any other Perfons AEt) then it lays before them 
ſome Dutzes which they are to Praftice, whether the, par- 
ticular Laws A GeRalm on em. or got, and ſuch 
'asno Human Authority can diſpenſe. with as; long as rhe) 
Nand in that Relation.” ola: by Duties on og Subeft 
part'are ſignified by the Words Fiaclity and Aﬀegiarce. 
And ſo we find my Lord Coke ſays (Catoir's Caſe, f. 13.) 
"That Ligearce, Faith and Obedience of the Subjefts to their 
Sovereign was before any municipal or judicial Laws. 1ſt. For 
that Government and Swbjeftzon were long before any winnici- 
2al or judicial Eams.” 21y, For that it had\been in wain to 
"have preſcribed Laws to any, but to ſuth as ought Obedience, 
Faith and Lzgearce before, 1m reſpef# whereof the were bound 
to obſerve tham. And from this he draws this Conſequence, 
ſeeing then that Faith, Obedience and Ligeance are tne by 


| ark: is herpfre plain ap uodtalatte 
that there ate ſome Dytics owing by Nature tothar Perſon 
who is our lawful Prince by the Conſtitution of the King- 
dom ; and theſe Duties at leaſt as far as they can be por- 
formed for his real Service arc due to him as long as he is 
Juppoſed to covtiﬀzue our lawful Prince. - And upon this 
ground we may juſtly pronounce the Stat. 11_. 7. aut 
and :1z#vald : for jt {uppoſes. the excluded 'ot Sipoli 
Prince to be -ſtill ' the rightſu! and lawful King, and 
yet. 5 oats | Tae Firſt 
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- _ his Enemies, and that not only in Oe Battle, bur 
: : alloina Stcond and Third, and though in all they be de- 
. feared, yet if they can they are obliged to raiſe New Forces, 
r ro make head once more againſt the —_— Neither is 
; there any more reaſon why they ſhould wholly give up 
their Princes cauſe when an Uſurper has gt rmto the 
L Throne, then there isthar they ſhould deſert him upon his = 
: Jooſing the fuſt Battle: for then they are diſabled at preſent y - 4 
) to ſtand up againſt che Ulfurper and to meet him in the F 
| Field, and yet that docs not free them from their Obliga- 
4 tion to Fig it him aggin as ſoon as they have Forces enough 
4 and Opportumtyto do it: and if che Ulſurper become not | 
: only Maſter of- the Field but the Throne roo, this is only 2 
£ a higher degree of Succeſs and a greater Viftory, which puts. : R- 
? the SubjeGs-in a greater zcapacity to aflert the cauſe of -  '-_ 
their injured Prince, but does not free them from their 
s obligation to aſſert his juſt Right tothe Crown when they 
are capable. They are theretore ſtill under an indiſpen- 


ſable obligation to reſtore their rightful King to his Throne 
"| when chey have ſufficient Strength, and a fair Opportunity 
preſents it felf trothem. _ | 
Bur their Obligation to dothis will farther be clear if we 
conſider the SubjeAsin a double repard ; as, 
1ſt. Thoſe that were truly Loyal and did not contribute 
to the depoſing or exlcuding their rightful King and ſer- 
Zing up the Ulurper. F 21y. 


| (4>) 
- 2ly. Thoſe that yebelled againſt their rightful Prince and 
ſet up the Uurper in his ſtead. a 

The former are obliged to refore their lawful Prince to- 
his Right. when they have force cnough and opportunicy. 
to do it, becauſe their Allegiance docs not ceaſe upon their 
King's being out of Poſſelfhon of his Throne, but it is 
only under a Suſpenſion as far as they arc under an 7xca- 
pactty of cxerting it for his Service, and revives again as. 
ſoon as they find themſclves in a capacity of ajng, _ Bur 
the others are obliged to it upon a double account. Firſt by 
Vertwe of Allegzayce. Secondly by Vertue of that Law of 
Nature which requires every Man to make reſtitution for 


the 7xjuries. he has done to any other, and therefore obliges. 


them that contributed to the depoſeng or excluding theit 


rightful King to make him reomper[e for that Injury by - 


their being as ative in bringing him back into the Poſieſh: 
on of his Crown. It theretore to reſtore their rightful 
King be an endiſperſable Daty incumbent by the Law of 


Nature-upon his Loyal and much more upon his Difoyal” 


Subjefts: then the Star. 11. FF. 7. is null and txvalld as 
eontrary to Nature : for it ſuppoſes the King out of Poſle(ſi- 
on to have a Ryght, and yet obliges the- Subjets not. to 


ay hams. his right when they are capable :- It ſuppoſes them. 


rnok depoſed or excluded him to have done him wrong, 
and yet obliges them not to reſtore hi#z to his Right, nor 


to make him any Reparation tor the Thary- they have. 


done him. 
Bur if- this. be ajuft, to. oblige his Subjefts. zot..to help 


him-to the recovery of his: Right, ir:is not only-: ſo, bur:; 
Inhumne and Barbarows to oblige them by Vertue of their - 
Allegiance to Frght agatuft bems.1n Defence of the Ulfurper, 
and to oppoſe hips. to the Death, if he attempt-to recover . 


his Crown without their Aſhtance. For how can his 


Migfortune in the:loſs Of his Crown, while his-Right to it - 
ſtands as good as ever, create ſuch a change in regard of. 
their Obligation to:him, that-they ſhould now be bound - 


to Fight ham to the Death, for whom: they -- were ſo lately 
obliged to hazard their. Lives}. Is he ſtill their lawful King 
and the King in Poſſeſtion an Uſwrper 2-how can it then be 


conſiſtent with -the common Principles -of FHuveinity to . 


eblige them _who were born. his. SubjeRts- 20. Fight for his 
| . Emmy 


-(43) 
| Enemy againſt him, upon no other change of Citcuth- 
cc bur only his being «njuſtly deprived wy his Crown»: - 
This is contrary to the Law of Nature. 

1ſt. Becauſe it obliges the Subjetts to fight in an UVnjuft 
againſt a Zuft and Righteous Cauſe, againſt che Perſon that 
has the Right for him that has it #21, but is Guilry of the 
higheſt Injuſtice and Violence : for him that has 20 As- 
thority ro commithonate the Subjefts ro at under him, 
againſt him that is ivefed with that Authority. 

219. Becauſe it makes the ſame thing jiiſt and unjuſt, 
and the ſame Perſons both Loyal Subjetts and Rebels and 
Traytors in the very ſame Cauſe, for conſider it either in 
regard to thoſe that depoſed or excluded their King and 
ſer up an Uſurper, or to thoſe that ſtood firm to their 
Allegiance. It ſuppoſes the former to be Rebels and Tray 


tors 81 depoſing Or jg their King,and yer makes them | ; } 
Loyal Subjetts tn ſtanding by the Uſurper,and oppoling their I 


lawful Kings return: it ſuppoſes the latter to-be Loyal Sub- 
jefts for defending their Kings Perſon and Crown, and yet 
makes them Rebels for attempting to reſtore him to his 
Crown tho his Reght be ſtill rhe ſax and as good as ever. 
To be ſhort, whart is it that makes the Subjects that depoſe . 
their King and ſer up an Ulſurper Rebels and Traytors 2 
the ery at# of depoting him and ſiding with che Ulurper? 
Is ir not their withareming from him that Allegiance which 
is dueto him and giving it to another ? and what is it that 
makesthe others Loyal Subjefts, bur their adhering form 
co their Allegiance > And how then ſhall the one become 
Loya! Subjects by continuing in the ſame att of Treachery 
and Rebellion, and others Rebels by continuing in che 
ſame Att of Loyalty ? And might not ſuch a Law as well 
oblige a Man ts fight againſt his own Father in Defence 
of an Adslterer that has turned-him out of Doors, and pre. 
tends to Lord it over his Family. SOLON 
And this will ſtill appcar more unjuſt and unteaſona* | 
ble, if we compare the K:ng's Caſe with the Caſe of his Sub-Þ 
jets, as to what Protetizon he is obliged to give them. The 
King is obliged to maintain his Subjects in their Rights 
and Properticsgagainſt any Invader, and that not only 
while they arc tx Poſegion of them, but alſo when ano- 
ther has &iſſeized them by "XY or violence: Tm Ig 
. - King * 
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C46 1'n- 
King is obliged to relceve the injured Perſon, ro do him 
juſtice againſt the oppreſſor, and to reſtore him again to his 
tight by Law or by Force; by Law-in a Legal Tryal of 


the Cauſe, and award of judgment ; by Force, by ordcring . 


a Poſſe comitatus to Execute the Sentence of his Courts, and 
to rearſtate his Subjefts in the Poſſeſhon of «their Rights. 
Nay he is obliged to hazzard his own Sacred Perſon and 
Crown, in a Caſe of zeceffty in Defence of his Subjeas, ta 
engage himſelf in a War nith a Foreign Prance or State, 
for an injury done to his Merchants in their Trade and 
Commerce, to Reſcue his Subjetts from the Oppreſſion of 
a Powerful Fa&tor at home, or the ' Plunder and Rapine 
of an Army from abroad, to Head their Armies, and Fight. 
their Battels himſelf in Perſon, which we find looked uponin 
Scripture(a)as a Primipal part ofthe Kirgly Oficeand nor diſ- 
enſed (4)with but out of regard rather co the Publec Intereſt, 
then the King's Perſonal Eaſe or Safety. And how-unjuſt 
and inhuman: would ſuch a Law be taken to. be, which 


- ſhould ena, that while the Subjects are. in Poſeſn of 


their Eſtates and Liberties, the King ſhould be obliged to 
Prote& and Defend them againſt any reflor or lnva- 
der: Bur if they were once Eje/ted, Robbed, Plundered or 
Exſlaved, and their Eſtates or Perions in the Poſſeſſion of. 
another, that then the-King ſhould 221 be oblzged to concern 
himſelf any farther for them, bur rather on the contrary 
to maintain the Oppreſſor or Invazer, in the Poſſelfion-of 
what he has gotten by fraud or violence? And if ſuch a 
Law were anj-ſt and :#humaze in the Caſe of a Swhjet?, ſhall 
it be juſt and obligatory in the Caſe of a Prixce? Shall his 
Right be ſo precarious, and this SubjeAs Rights fo ſecured ta 
them, that he ſhall be obliged to reſtore them,. and they 
obliged to keep bim out > He obliged to Defend them againſt 
any Oppreſſor or Ixvader, and they obliged to ſtand by an. 
VUſarper againſt him ? ELM 

Ail theſe Reaſons ſhew that the Law, as zt #5 now urged 


(not as indemnifying only thoſe that a& under the King in 
" Poſſ-(ſion, but as obliging the Sabjefts zn pornt of Conſcience, + 


to ſtand by the King in Poſlcfſion againſt the King ge jure): 
is unreaſonable, unjuſt and inhuman: And then it 1s no Au- 
thority of Man, though ic were of the moſt lawful King 
and Parliament , can oblige the SubjeAs to ſuch a 


Law. - Bur 
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But to all - this it may be ſaid; chat ic were indeed un- * 
juſt chus-ro-oblige rhe Subjedts to transfer the? Allegiance 
from the rightful King, 'were it- not that the Public Good 
and Peace of the Nation,” required ir to be ſo; that when 
an Uurper isbnce ſettled in the Pcfſeffijon of the Crown, all 
that Bloodſhed and Confufion may be prevented, which would 
be the conſequence of the Subjects attempting to 4Folſe $ 
= Uſurfer and to reſtore the King de jure. To this] aw- 
wer. | | 


Firſt, The King is worth ten thouſand {a) of his Subjects; on m__ 18. 


ſo that he is not to be kept out of 5es Rerght, mecrly for * 
their _ and gut : Elſe they might as well fave them- 
ſelves the trouble and hazzard of fighting for the King in 
Poſlefſion, ard oblige him to decide his quarre} with the 
King de jure, or any» Foreign Prince by a Prevate Du- 
METS: 0 | 


' Secondly, A preat part of the Nation in an Uſwr; ation, are _ 
ſuch as have forfetted there lrves by Treaſon and Rebellion, 
by their deſerting or their riſing vp againſt their lawful - 


King: Therefore no reaſon as to them at leaft, that a Law - - 


ſhould be made to ſex aſide the Lawful Prince's Right for 
their eaſe and quiet, -toexclude him from a" Pojibihty of re- 
covering his Crown, that they may freely enjoy the Fruits 
of thety Treachery and Rebellion under the Utlurper. | 
Thirdly, But then ſuch a Law (if we look beyond of wie 
ſent time, when the Uſurper is newly got, into Poſſeſhon) 
- does not ſo. much contribute ro the Peace and Security as 
it does in all human'proſpet, to the arſturbance and . rutn 
of the Nation. -For, © | 2k . 
Firſt, Ir obliges the exiled Printe to endeavour to obtain 
Foreign Aſſiſtance for the recovery of his Crown, and gives 
2 juſt right roany Foreign Prince to make War upon the 
Ulurper, .and the Nation in the exiled Prince's behalt,as he 
is unjuſtly deprived of his Crown. Now this purs the 
| Nation. in continual danger, as long as the Ulſurparion 
laſts, df being Conquered 'and brought ander a Foreign Toke, 
arid being madc:a"prey' to Merienary Souldters, who mind 
nothing bur' Plunder and Rapine, having no regard. for a 
Country which is not. their own. - | 
Secondly, It gives all encouragement to Ambitiows Sprrits 
' 20 attempt wpon the Crown, when they find it by _”_ a 
| catutEe | 
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- Statute as this, made as it were the Prize of any one that 

can min tit byaForce, and he that gets it by unjuſt violence, 
is as ſecure as he that has the moſt lawtul Title, che Sub- 
jets being as much obliged ce ſtand by him. | 

Thirdly, It does not only keep out the Lawful King, but 
alſo win. oF his Heirs too from the a : For there 
is no Uſurper but after he has ſcrttled himſelf inthe Throne, 
makes it his next buſineſs to extazl; the Crown upon” his 
Line, and to leave his Sox in Poſlefſion of it: And the con- 
ſequence 'of this is two Faxyulies (as of York and ayes wal 
continually watching all opportunities to dethrone cach o-- 
ther: And the reading how much blood was [filt during the 
conteſt between thoſe two Howſes, is enough to ſatisfy any 
Man, how much ſuch a Law contributes to the Peace of 
a Nation, which both encourages any Uſurper to ſeize up- 
on the Crown, and enables him both to maintain himſclf 
in Poſſeſſion, and to ſer up bis Poſterity after him, and ſo 
ro lay the Foundation © 
as Ofcen as cicher the Heirs of the Family of the lawful 
Prince,are able to make a gdeſcext here with ſufficient Force, 
and to gain a Party here to joynthem,; or hisown Family, 
if they are routed, are able tro make a new attempt to re- 

ſleſs themfelves: of the Crown. : 

I ſhall add one Argument more againſt the Statute, 
and the conſequences which are drawn | —_ it, and that is 
by applying them to a particular inſtance. Allegiance is 
due by this Stttute to. him only that is King in Poſleffien, 
and Treaſon Iyes againſt him only : Therefore if Crowpell 
had been made Kizg (we know it was almoſt come to 


a. concluſion, that he ſhould take that Title upon him) then 


theſe had been the conſequences.” 


Firſt, That I - Charles the 24s Party had been Rebels 
and Traitors, if after that they had attempted to reſtore him 


rothe Crown, or given him wy aid or comfort. , 


Secondly, That they would have been obliged by Tertue 


of their Allegtaxce to fight him to the death, if be himſelf 
had attempred [the recovery of his Right. And all this 
notwithſtanding the clear conviftion. of cheit Conſciences, 
that King Charles the 24, was their Sole Rightſul and Law- 
tul Kings And Cromwell an Ulſurper. 


Nay 


a certain Way v the Nation, © 
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' _ Nay farther though Crowell was not made K:7g, 52. did 
not ads the Title, yet ſeeing he had the Exercye of the 
Regal Amthority though under another Name, the. conſe- 
qUEnces®in all equicy' ang reaſon ought to he the ſame. 
For the Law muſt be ſuppoſed not to. regard the Name 
and Title, but the Power and Authority and Office of a King, 
as it isccraain he had, then the Nation were bound to pay 
him Algiaze, and thoſe that dyed for riſing againſt bize 
for King Cherless Intereſt, were not Martyrs for their Loy 
alty, but Tra:tors and Rebels for ating againſt therr bounden 
Allegiance. Neither can it be conſiſtent with Common Senſe, 
or Honeſty, to urge upon the Conſciences ot Men, the Ler- 
ter of the Law againlt the reaſon and equity of it, and to. 
make the [ame thing Treaſon in one moment, and the bour- 
den Allegiance of the Subjefts in the next, upon the change 
of a Word Treaſon, to be adherent to Cromwell, while he 
had only the Supream Authority without rhe Name of 
K:ng, but their bounden Allegiance to adhere to hin, as (oon - 
as he had taken that Name upon him. | 
- It will not now hope be thought any great Preſumption-- 
if-upon theſe reaſons I charge that Stature with 1zjsſirce, of : 


which my Lord Bacon gives fo (a) fair a Character, and {2)Dit. H.' 7. - 
diſcovers in it not only the depth of prudence and forhar P. 1077. 


bur jaftice alſo and magnanimity, and 4 Sprrit wonderfully 
Piow- and Noble.. The Cunning and State Policy of it does - 
calily appear, but it.is not ſo caſte to dilcover any Piety or- 
Fuſtcce m a Law, that «makes ew] good and good earl. [| 
cannot-parallel it to any other, but that which he made in 


his firſt-Parltament, (b) That the Inheritance of the Crown (6) Bac. p... 
' fluuld be, reſt, remain and abide in the King, 8c. This AQ 1093. 


made him an Ufurper upon the Tights of the Houſe. of York, 
and the other confirmed him (o. - This which put him #7 - 
Pdoſſeſſn of the Crown, had created him-much trouble al- 
ready, and was likely to create him more when Perken 
Warbeckwas up ; yet he was reſolved to ſtand or fall by ir 
and ſtudied only. bow to ſecure himlelf-in his unjuſt Poſ: - 
ſcthon; and rather then depart from what he had done al- 
ready to the arfoeriſon of one Family, he was content to + 
make a Law, which effeftually drſanheries bis :own Children, 
ot any Other Lawful K:zng or Hetr of the Crown, it they arc 
fo ankaboy's to.have an Uſurper ſtep before. them-into the 
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Throne, or djpo js them when they are in it, Yet both 
theſe Statutes fully diſcover the {dom and Polecy of the 
Legiſlator ; for they carry in them the faireſt ſhew and co- 
lour of equity and juſtice, but ſerve in reaÞty to the Tontrar 
deſign. What more: juft then_that the Inheritance of t 
Crown ſhould be, reſt, remain and abide tn the King ? (if it 
were lawfully weſte d- in him already) and what more truc 
and-cafic for a King (lawfully poſſeſſed of the Crown) to call 
to his rememtirance, then that his Sw#bjefs owe him Allegtamce, 
-and ty vertue of it are bound to fght for him againſt a Rebel- 
:l:on or Vſurpation, and ought not to be attarmied for :t b 
any ſubſequent King or Parliament. I his in the Preamble 
ot the Star. 1 __y Hen. 7. And nothing can be more agree- 
able to all Laws, Reaſon and good Conpchacs if it be meant 
of the rightful King regnant ; But if it be meant (as really 
ic was by King Hepry at leaſt) of the King for the time berng 
as ſuch whether rightful King or no ;, It is Abjolately falſe 
within the Prattice as well as Memory of King Henry. 7. 
who himſelf had attarznted Rechard Jd. the then King for 
the time being and thoſe that fought for him in Boſworth 
Field, and ſhould not have forgot to repeal that Statute 
whereby they ſtood attainted, when' he remembred that it 
was againſt all Laws, Reaſon axd good Conſceence to attaint 
any Man for Serving in the Wars, ander the King for the 
tzme betng. It appears therefore thar this Law was nor 
made 4opa fide ; and ſuch a Law may enſnare and impoſe 
&0n the Conſciences of the SubjeAs, but 1s not fit to drre# 
or oblige them + Unleſs we can conceive that his Saying, 
. he remembred it to be ſo for the time paſt, when he knew 
itto be otherwile, is enough toxz4ke 1t to be ſo for the fu- 
tare. | | 
I have conſidered as fairly and impartially as I could the 
Grounds whereupon ſome-now give itfor Law, that Alleg:- 
&NCeHS due only to a King 1n Poſſeſſion | ſhall add one or 
two Argiments againſt this Poſition. And, 

»Firſt,. Allegiance is not due only to a King in Poſſeſſion, 
becauſe England is an hereditary Monarchy, where there is 
no Interregnam, but the Right Heir of the Crown is att ual- 
ly Keng at the: very moment when his Predeceſſor dyes: 
And yet it may be a conſiderable time before he can take 
npon him the Exerciſe of the Government, as ſuppoſe -= 


-—» + 


: =. 
be ina Forcign Country. IF therefore he be aftully King 


before he can be i Poſſeſſion of the rs of the Govetn- " 
ment, then the Nation are his SubjceCts > 


ore he is u 
Poſeſſon in the ſenſe of this queſtion, and conſequen he 
hasa right to their Allegiance, though nct yet King a 
Poſſeſſion. | 


Bur to this hone wand ufo by adifinBion of a two- 2) —— 
fold (a) right: ARight to the Poſſeſſion of the Crown,and 4 " 
pats ro the Allegtance of the Subjefts : The Rigar to the 7 mma 
Pollefſion of the Crown, they would ſay deſcends to the 32. 

Right Heir immediately upon his Predeceſſor's deceaſe, 

and in that Senſe he is 87aally King: Bur the 5, to the 
SubjeAs Allegiance, is annexed to the Poſſeſſion of the 
Crown, and therefore does not accrue to the Heir of the 
Crown till he is in Poſſeſhon. And for this diſtin&tion 

they produce ſome kind of Authority from the form of Ex- 
preſſion in the MA of recognition (b) of Edward the 4ths.Right (5) Bagott's 
tothe Crown wherehe is declared to haye been #7 right from Caſe,6. BE. 4. 
the death of the Noble Prince his Father (Richard Duke of © © 
York, who was ſlain at the Battel of Wakefield, Dec. Jo. 

1460.) very juſt King of the Realm; yet _ he did nut 

take upon him to uſe the [aid Right and Title to the ſaid 
Realm, till on the 4th of March following, and then en- 

tred tnto the Exerciſe of the Royal Eſtate, &c. and to the 

Reign and Goverment of the ſaid Realm; From thence 

is dated his being 17 lawful Poſſeſſion of the ſame 

Realm with the Royal Power, Preheminence, Eſtate and 
Dignity belonging to the Crown thereof ; and his being lawful- 

ly Seized and Poſſeſſed of the Crown of England in his ſaid 

Right and Title, and' from thenceforth to have to him and 

bis Heirs all Mannors, Caſtles, Honours, Sermices, Gifts of 
Offices, Prerogateves,.&c. To this may be replyed, 

Ferſt, Other Parliamems expreſs themſelyes in a man- 
ner inconſiſtent with this diſtinftion. So' moſt fully the 
Parliament. {a) 1. Mar. By and immediately after whoſe (a)Sef, 2. c.4. 4 
- {Edw. Gths) Deceaſe, the Imperial Crown of this Realm, with _—_ 
all Dignities, Dominions, Honours, Preheminences, Pre- ; 
rogatives, Stiles, Authorities and Juriſdiftions, to the ſame | 
un1t:d anmxed or belonging did not only deſcend, remain and 
come anto our moſt dread Sovereign Lady, the Ducen's Ma- 
jefty, but alſo the ſame was =_ immediately and — 

inveſre 


'S, > ; 
inveſed deemed and juaged in Her Highneis's moſt Royal 
« Perſon, by the dwe courſe of Inheritance, and by the Laws and 
Statutes of the Realm. Newzriheleſs the ſame her Highneſs's 
e moſt lawtul Poſlcflion, as far a. tte diſturbed and diſqui- 
cred by the Tratterous Rebellion and Uſurparion of the Lady 
Jane Dudley, 8c. 'Fhis is Prefaced in that Act, as the 
Ground whereupon the Queen and her Parliament ſaw a 
neceſlity of confirming thoſe Recognizances, Bonds, &c. That 
bore date as it the Firſt Year of the Retgn of Bucen Fane : 
w1z. Becauſe, though Queen Mary was not yer in Poſſeſ- 
ſion by the. Lady Fane's Uarpation, yer all Authority and 
Farijaittion: being imveſted tn her Perſon, any thing under 
” the Name of L2wen Fane wanted a juſt and lawful Autho- 
4)1 Jar. C. 1. rity. 1 may add to this the Recogaition of (5) King Fames 
*” 1ft, where the Parliament declares that rweatately upon thx 
Deſolation andDeceaſe of Queen Elizabeth,the Imperial Crown 
of the Realm of England, and all the Kingdoms, Domenzons 
and Rights belonging to the ſame, did by inherent Birthright 
and lawful and undoubted Succeſſion, dejcend and come unto 
hes moſt Excellent Majeſty. | 
Secondly, I have ſufficiently proved above, c) that Trea- 
(<) UP- P* ſo lay always againſt our Kings even before they were in Poſ- 
ſeſſion.: And'it ſo, then a Right to the, Allegrance of the 
SubjeQs is not a coxſequert of Poſſeſſion; but antecedent to it. 
I may add to the Proofs brought above, the reſolutzon of 
all the Fuages in King James's the 1ſts.time in the caſe of H/- 
ſon and Clerk, whoſe Plea was, that what they had Ated 
againſt King 7 ames was not Treaſon, becauſe done before his 
Coronation ; But the Judges over-ruled the Plea upon this 
-4) Coke caiz.Ground. (4) That preſently by deſcent his Majeſty was com- 
vin's Caſe. f. plcatly and abſolutely King, without any eſſential Ceremony 
TC. 11, - CX poſt fatto. Now if he was preſently by deſcent ſocom- 
p.catly and abſolutely King, that Treaſon liy againſt him, 
then he was ſo fully King that the Allegiaxce of the Subjets 
was due to him.I may addlikewiſe that thoſe who had afted 
againſt King Charles the 24, between his. Father*s death 
and his coming :to Poſeion, were thought to need an 
A&t of Indemmty, though it pleaſed him to except none out 
of that Att; but thoſe who were the Mortherers of his Roy- 
al. Father. | - 


Thirdly, 


(5T) 
- Thirdly, Asto Edward the 4th's Caſeythis may be looked 
upon as particular in it, that when Richard Duke of Nork 

« his Father had laid Claim ro the Crown in Hepry the 6eh's 

rime,he and fs Son ſigned an Agreement,that (b) Hepry the 
6th ſhould enjoy the Poſſeſhon of the Crown during his life : And 
therefore, though Rrchard, and after his death Eawara 
che 4th his Son,was in right very juſt Kzng of the Realm, yet 
he could not lay claim to the Sujefts Allegiance, till either 
Henry the 6th were dead, or the Agreement between them 
Cancelkd by King Henry's breach of his part in it,and ſo Ex- 
wardehe 4th ſeized upon the atfual Poſſeſſion ofthe Crown: 
Therefore the Parliament might well date his being ſez:a 
of the Rights and Prerogatrves of the Crown from the day 
when he nn. him to uſe his Right and Title, and 4- 
moved King Henry for the breach ot the Agreement made 
berween them. 
' Fourthly, But to cake this evaſion as fully and clearly 
as I can, it may be enquired whar is this Reght to Poſſeſ- 
ſion contradiſtin and antecedent to the Right to the $ub- 
Jets Allegtarce, it muſt be either, 

1ſt. A Right in the Heir of the Crown to lay Claim to 
the Excrcile of the Goyernment, and to take upox himelf 
to aCt as King; or, | 

21y..le is a Rightthar the Subjeffs ſhould accept. and 
take him for their King and ſubmit themſelves to him as 
Kings and put the Exerciſe of the Government into his 

ands. 

If it be a Right to lay Clary to the Exerciſe of the Go- 
vernment, and to __—_— himſelf to act as King, this 
is to be done by the Heer of the Crown on bis part, who 
will not | be wanting as far as in him lyes to put hinſelf 
;zto Pofſeſfion it this will do-it.. And truly the very form 
of Recognition of 'Eaw. 4. above cited, may ſcem to fa- 
vour this Notion ; for that dates his being «> Poſſe/ſton 
from his taking upon him to ſe his Right and T:tle to the 
Rea/y:, and {o alſo does the Lords Carriage towards bis 
Father Richard D. of. York in the Parliament 3g. H.6. 


(a) where upon his making out his 'Claim they -confe(s c;)r og. part. 
his Title could not be defeated, but propoſe. to bim the — oF 
ſaving King Henry's Honour and Eftate by letting him Ez- Sup. p- 


oy the Crown for his Life, it _ would ; which is as good 
V | 21 _— 
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as to acknowledge, that f. he would: nt, himſclf muſt be. 
in 1o-meazate Poſſeſſion of the Crown. = 
Bur if this Reght to Poſſcjion be a Right, that the Sub- . 
jects ſhould accept and tale the right Heir of the Crown for 
their King, and ſubmic themſelves to. his Authority, and- 
put the Exereije of the Government in his hands ; whence 
15 it chat they are under chisObligation?ls it not by Vere 
of their zatural and ſworn. Allegtaxce 10 the King his Heers 
and Succrefſors> So Queen Mary looked upon it in her 
Letter to the Lords of the Council upon Kings Edward's 
(5) Fox's Afts Dearh, (6) We require you ard charge you ani every of your 
and Mon.Vol. of your Allegiance, which you owe to God and Us and 
Ze Pe + nk none other, that every of you for our Honour and the Swety 
Tz _ of our Perſon only Employ youww jelwves; and forthwith- 
eb: ©57* apon the Receipt bereof, cauſe ow Right ani Title to the 
Crown and Governance of the Realm to be proclaimed in our 
City of London and other places. — And this our Letter 
fenced with our Hind ſhall be your » ſufficient Warrant tn 
that behalf. Neither do they return her tor Anſwer that 
they owed her zo Allegiance, ſhe being wot 13. Poſſe] fron of 
K. the Crown 5 but ſay, For as much as ow Soveragn. Lady - 
- + 6en Jane is after the Death of owr Soveragn Lord, 
; Edw. 6. — invefted and poſſeſt with the juſt. and right- 
Tithe in the Imperial Crown of this Realm. —— We wut 
therefore as of molt bounden Duty and Allegiance 2ſent- 
unto ber [aid Grace and none other, except we fboald (as 
faithful Subjects cannot) fall into grerpous and ſpeckle: 
Ex-rmitzes. And this. Anſwer they ſend to Queen Myry 
before they proceed to Proclarm Queen Jane: and ] need not 
add thar-ſome of them: were ſoon after attainted of High- 
Treaſon-for this breach of their Allegiance to Queen Mary. 
If. therefore the Right. to the Poſſeſſion of the Crown, be 
a Right in the true Heir of the Crown, that- Subjedts.. 
ſhould accept and take him for their King, and put the 
Bxerciſe of the Government into his hands ; and the Sub- 
jects are obliged to take him for their King,. and to pus 
the Exerciſe of the Government into his. hands by Vertue 
of their bounden - Allegiance, on pain- of incurring the- 
Guilk of- a ys take any other for their 
King : .chen ianee of the: Subjects is duc tothe 
Keir of the. Crown before he is :u: Poſſeſſion of it; Shane 
cir- 


% 
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rheir putting him #3 Poſſeſſion, with all the Ceremony of 
Proclaiming, Recognizing, Crowning him, doing Ho- 
mage, and taking an Qath of Allegiance to him is but a 
part and the firſt Fruits of their Allegiawce, and their 
oxe whole entire Allegiance conlifts both 1n their firſt owing 
and accepting him for their King, and ever after ſerving, 
honouring, axd obeying bim as ſ{uch : as the one whole entire 
Duty we owe to God, comprehends our Belerf- and Ac- 
kuowl:dgment of him for our God, and the pay.nent of 
all Worſhip, Serwice and Obeaterce to him. - 
And his is notto be applyed only to the Hegy of the 


Crawn ccnfider'd before he-is in Poſſeiſion,but to a King de- 


Jure diſpoſſeſſed of his Throne. | argued above. that the 
very Statute, 11 H 7. which requires the SubjeQs to fight- 


againſt him,{uppoſcs him ſtill t:> be King de jure: if ſo,he - 
has a Rzght ; rrue, but that is ay a (a) mediate Right to (a) * Confide-" 
recover firſt the Poſſeſion of his Throne, and not tili then _— : 
but if he have a Rzght to be in Pofſeſiin again, then he =. B35 
has a right that his Subje&s ſhould again accept and take - 


his right recura ro rhe Alegranfe of 'the Subjefts 


him for their King and reftore him ro the Exerciſe of rhe 


Government, and this is nothing bur their returning to. 
#heir Allegtanse ; fo that his being the King de jure implies - 


a direct Right to his Subjefts Allegiance, and therefore the 


Start. 11. H.9. isa mere contradittion to 1t ſelf, for it fup- 


poles him to be King de jure, and yet requires the Sub- 


jeQs to transfer their Alegiance trom ' him to the Kong ae + 


fatto. 


Beſides 1 have fhewed that the Heir: of the Crown is: - 


«tually King art the very - moment when his Predecefſor 


dyes: nowa Kg is a relative Term, and the correlatoms-- 
of it ate the Subjects, the Nation therefore maſt become. 

the Subjects of the Heir of the Crown at the Death of his - 
Predeceſſor, and rhe Relation of Sa5jects implies that their 


Alegia:.ce muſt be duero him. 
21y. A Second Argument to prove, that the: Allegiance- 
of the Subjets is nor due to a King in Poſſeſſion only, 


may be drawn from the difficulty of determingng who is King + 


in Poſſeſſion, and what 1s ſufficeent to make him ſo: whe- 


ther his being Proclarmed or Crowned, his being ſubmitted - 
to ad receswrd as King by the Councel,. the Nobzlity = | 
, EmDiy -* 


_ 
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Afſembly of the -Three Eſtates, or the whole Realy:: 
whether all this is required to make him t:uly King in 
Poſſeſſion, or how. much is {ufficienc to make him ſo. "This 
che Law does not tell us: it tells us rather that the Kzng 
de jure is compleatly and abſolutely King without any thing 
of all this Ceremony; and for a K:ng de factothe Law docs 
not ſay how he is co be made, it docs nor ſet a Rule ro-a 
Proceeding that is wholiy :rreglar, nor preſcribe the 
wdrys of an Attion which is the moſt contrary to Law 
that the Subjects can do. Neither does Reajop clear the 
difficulcy-: For, | S 
1ſt. All the other requiſites ({aving only the being ſub- 
mitted to by the whole Realm) are conſiſtent with our ba- 
ving many Kings in Poſlcfion at once : for there may be 
many ns in ſeyeral places, and each have a Com 
1, call a Parliament, and have a great number of the 
Nobility, Clergy and People that adhere to them : . now ei- 
ther all theſe would be Kings :z Poſſeſſion, or none ; and if 
they were all in Poſſeſſion, then cither the Subjc&s muſt 
pay Allegiance to all at ozce, or each to the King that has 
him in his Poſſeſſion; and I think r;ght Reaſon as well as 
the Peace of the Kingdom would preſcribe, that the Nation 
ought rather to lay thems all fide, but him that has the 
true Right and Title. 
2/y. If the being ſubmitted ro by the whole Realms be 
that which makes King & Paſeſſioz; then, 
1. Ir will betobe enquired what is to be looked upon 
"as the ſubmiſſion of the whale Realm. The Kepreſentatives 
cannot att in the name of the whole Nation, without every 
Mars Conjent, in any thing coutrary to the Legal Con- 
Tiration or the Subjects Allzgrazce, tor then if they ſhould 
paſs a treaſaxable Pate, the whole Nation muſt anſwer for 
it. And if (every #naiwidual Subject's conſent is required 
- ” King de facto, it may be long before he-can be in full 
Poſſeſſwon. x 
-\ ln this Senſe the Notion of a King 1 Poſſeſſion will 
eaterfere with x5 ſelf : for if the ſubimiliton of the whore. 
Natisz be that which raakes a-K:7g de facto, and puts him 
t#nto Poſſeſjioaz of the Crown, then his eine 17 Poje)juzn 
cannot be made an Argument why the greateſt part of the 
+ 'Nation, or a leſſer parc, wbo have nt yet ſubmitted, ſhould 
Ag. 
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| > he ;s in Poſſeſhon before he is truly in Poſſeſſion, if -the Sub-: 


ſubmit to kim : for thisis requiring them, to. ſubmit, 6:cauje 
miſſion of the whole Nation be neceſſary to make him (o : 
* and indecd according to this Notion a King de facto's being 
in Poſſcfhon can be only urged as a Reaſon why thoſe thac 
have ſworn Alligiance ſhould bear Faich and Allegiance 
to him; and not as a reaſon why any ſhould ſwear Alle- 
giance. But the true Notton of a King .12z Poſſe|/ion will 
rather ar laſt be found to be, the Perſon that has the Pome 
1n his hanas, and 1s ſtrong enough to enforce the Submiſſion 
of thoſe that adhere to the King de jure,and this brings me 
to. conſider one of. the greateſt Objections againſt whar I 
have ſaid: and that 1s, | 
04.1. That Protection and All:giance-are reciprocal; 
and therefore becauſe we are under the Protection of the 
King :# P-ſeſ/iz only, our Allegiance is due to him only: 
To this 1 anſwer, - 
This Maxim may be underſtood in Three Senſes. 
1. That the Relarzozs of King and Subje&t are rec:- 
rocal. | 
: 2. That the Dutzes of Protection on the King's, and 
Allegiance on the Subj:ct's part are reciprocal. AA 
. Þ That actual Protection and Allegianceare recrprocal.. 
1#. That. the Relations of King and Subjett are receprocal: : 
£.e. if ſuch a Perſon be our King, then we are his Subjetts, 
if we are his S«6jetts, then he is our Kizg ; And on the cop- 
trary if he be ot our King, then_we are not his Subjef?s, if 
we are z0t hisSubjedts, then he is zot our King: According 
ro the known.Rule in Logec, Relata' reciprocantur, .i. e. [e 
wmutuo porunt G tollant. Now this is ſo fat from proving, 
that Alegiarce is due to the King er Poſſeſſiow,though. nat de 
Jare, that it is the very Ground of all our Arguments to - 
prove the contrary: For it is not. he that is our King, but 
the K:ng de jure, and therefore it is not to hyyz that the Na- 
tion Is to be Subje&, bur ro the King de jure : For the Re- 
lation of _ conſiſts not in the Ex:rciſe of the Govern- 
ment. but the Regal Authority 5; and the Ground of this . 


Relation is a - Right ta the Crown, by. Birth or Succe(- 
fro in an hereditary, by the charce of the Elefors in an E- - 
lectrve Monarchy, and not in either by mere Poſſion or - 

Invaſion ;. for if that gaye a rightthen, _ 


Me. +. 
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'Ff. The old maxim muſt be falfe, jus #99 nafcitur ox 
{njuria; and he muſt not be called a Thief or Ro#ber that 
comes not 1n by the dooy into the fhrepfold but the was Sheep- 
heard. | ; 
2. A People would then have no right to reftore them- 
— to Liberty,nor a Prixce to recover his Crown, from an 
UV; urper. 
2. Theo we lay aſide the drſlinction between the King de 
facto and de jare which is the Ground of the whole diſpute. 
2. A ſecond Senſe of this Maxim may be this, that the 
Auties of Prote&ion on the King's, and Allegiance on the 
Subjetts part are recrprocal, and do mutually infer and 
take away each other, zz. As the Subjefts are bound to 
bear Alleg:ance to the King, ſo the King is bound to give 
Protection'to his SubjeAs: And on the contrary. As the 
King is not bound to Protect thoſe that are not his Subjets 
and owe him no Allegiance, ſo the SubjeAs are not 
bound to pay their Allegiance to him that isnot their King, 
and owes them no Proteftion. Now this alſo is very true, 
that God and Nature has laid y:utual obligations upon 


Kings-and their Subjets,as he has in all other Relations be- . 
tween Man afid Man, as of Parezts and their Children 


atid rhe like. And this is the Senſe of the Maxim in our 
Lay, as appears from the plain and expreſs words of the 
Lord Chiet Juſtice Coke. (a; Between the Sovereign and Sub- 
jefts there is duplex & reciprocum ligamen, quia ſicat fubas- 
tus Regt tenetur ad obedteitam, tta Rex l auto tenetur ad 
proteftonem ; mento 1gitur lgeantia dicitur & ligando, quia 
continet in ſe duplex lgamen——and with this aereeth Mr. 
Skene 2» his Book de expoſuttone verborum — Ligeance ts the 
wutual Boyd a3 Obligation between the King and his Sub- 
Jets, whereby the Subjects are called his Liege-Subjects, be- 
cauſe they are bound to obey and ſerve him; And the K 
#5 called their Tizge-Lord, becauſe he ſhould'maintatn and de- 
fend them. — Thertfore 1t is truly [atd, that ProteRio trahit 
Subjeftionem and Subjeio ProteQionem. 

Bur then though theſe Dates are Tecesprocal, yet. the 
ground of the-obligation to perform them is the yelatzon 
co which theſe Duties are annexed, and-not the -recrprocal 
Ottlgatr-n on the other fide. A Father is bound to take 
care of his Children, not becauſe they are under a _— 
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—_— to Honovr their - Parents, but becauſe he is their 


Father : And a Son is not bound to perform his Duty to-his 
Father becauſe lis Father is reciprocally obliged co take care 
of him, but becauſe he is. his Sa»: So the grumd of the 
Subjects Duty to. their King is not becauie he is bcund to 
protec} them, -but becauſe they are his Subjes; and the King 
15 bound ro protect his Subjefs, not becauſe they are alto 
obliged to po) bir: cillegiance, bur becauſe he is their King. 
God and Nature detiynes Men to live in a Family and C:uil 
Society, and has ap, oi td a means to preicrve them there, 
by th-ir wutual Duttes to eaCit other, Ic is therefore the 1717 
of God anncxing f1:ch Duties to each Relatin of Father and 
Son, King and Subject, which is the ground why they are 
due, and why the one part is 6b/ig:d to p<riorm theſe Duties, 
and the other has a Right to inioy the beretit of th-r per- 
formance ; and God's making the Obligation recipreca! is not 
the ground of rhe Duties on either ſide, but an Erncourage- 
ment and Motive to the performance of them, And hence it 
will fullow, . : 

x. That the Obligations to the Duties of Protein, or 
Allegiance, hold as long as the Relations of King and S:bjefs. 

2. Thar where there are not the mutual Relations of King 
and Swbjef}, there, there are. not thete Obligations to Per- 
form the Duties of Prote&ion or Allegiance annexed to tlicle 
Relations. And this will be a good ground to judge of the 
Truth of this Maxime in the 34d. Serſe, which is, 

3. That aftuat Proteftion and Allegiance are reciprocal, 
wiz. That the Subjects are bound to pay their Allegiance 
to him from whom they receive attwal Protef/icn, but 
are. not obliged to pay their Allegiance to him who does 
not a&ually Prote them. . And in this ſenſe it is brought 
as an Argument: to enforce our paying All=giance to a 
Kirg in Foſſefion, though not de Jure: Bur it will eaſily ar- 
pear that ir is as- falſe in this Senſe, as it is true in the 
other two Senſes: For if the Relations of King and Sub- 
jet be reciprocal, and the Duty of Allzgiance be annexed 
£0: the Relation: of a Subjeft, and holds as long as the 
Subjefts-. and in that Relation 5 then, if the King de 
Faure be ſtill their King, and they his SabjeFs, though hey 
have' not aftual. Protefiion from him, yet their Alegtarce 
3s due to. him; as fas as they are * _ of _— 
ie * 
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for his Service. Again, If there be no obligation to pet? 
form th Duty of Allegiance, but where there is the Relation 
of a Subject to which that Duty isannexed, then if the Nation 
are not Subjects to a King de Facts, nor he their King, they 
are not bound to pay him Allegiance, though he is ready 
ro give them actual Protection; fo that Protection without the 
rrue Relation of King, does not infer an Obligation to Alle- 
giance, nor the want of Protection take away that Obſt- 
gation in him, who is ſtill under the Relation of a Subject to 
another that is his King. Which is farther clear, becauſe 
actual Allegiance and ProteCtionare not reciprocal, #-e. actual 
Performance of the Duty of Allegiance does not infer an Ob- 
ligation in the King to give Protection to every Alies, who 
is willing to make himſelf the King's Snbject ; neither does 
the neglect of paying his Duty of Allegiance in any Subject 
diſcharge the King of his Duty of giving him -his Protection, 
as far as is conſiſtent with the other part of the King's Duty, 
to gov:rn his Subjects; for he 1s-ſtill- obliged to- give hint 
_ all that which the Law allows to a Criminal, 'a Legal 
Tryal by a Jury, &c. and may be obliged to extend his 
Royal Clemncy to him, where it may tend to the Re» 
formation of che Perſon, and is conſiſtent with the due 
cnds of Government. To be ſhort, thete is not any Mati 
tut erjoys the Bz?nefits of: his Fathers Care, - and''his 
Princes Protecticr, for a long time before he is capable to 
periorin either the: Daty of a Sr, or the Allegiarice of a 
Subject, viz. from the moment of his: Birth to his riper 
Years; and therefore 1f actual Allegiance be the ground 
of th2 King's Drnu'y to Protect his Subfects,' he -is'- not 
obliged co extend his Protection to an Infant or #x Child; 
or it the incapacity or neglect of bis Swhjects do not dif- 
C1ary2 him from performing towards them' the -Duty of 
a Kg, why ſhould his mcapacity or fault diſcharge 
them trom performing their Dnty of Allegiance'-to him, 
muc' leſs antnoriz? them to transfer- what is his Right to 
another, becavſe from him only they have' Yadaual Pre. 
zectivy? But to proceed farther! in» Confutarion of! this 
falſ> Principle, that acrual Protection: and" Alltyiancs are I6- 
tipract). IS ah ETETS 3 

1. This Principle obliges the Subjects to''pay- Obedience 
to every Ujarpation, Whether the Perſon: that Uſiiyps be 
: gne 
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ene, or ore; Whether he be King or m0: So anyore in the. 
Iate times would have been obliged upon this Principle to 
have born Faith and true Allegiance to the Rump, the Coms- 
owitre : Gree the Protector, and all other. Uſurped Powers, ! 
who got the Government into their Hands during that time; 
for they having got the Sovereign Power into their Hands,” 
from thenceforth all the People of England were under their 
Protection, and therefore might have tworrto bear Faith and 
true Allegiance to them, and were obliged to Aſſiſt and: 
Defend them in-the -Poſlefſion. of their Uſurped Authority, - 
and to fight for them againſt. the King and the Royal Femnily,: 
-and they that acted againſt them were to be judged Rebels: 
and Traytors, | 

(2.) The Truth of this Principle ſeems to depend upon 
one-of theſe rwo. Grounds; either 1#. becauſe the Sub- 
jects enjoy all the Common. Benefits of Civil Government 
from this. Protection. of the: King de Facto, and in return for 
them are bound to pay him their- Allegiance by the Law of 
Gratitude, Or 2ly. becauſe the King de Facto has the Lives 
and Fortunes of the Subjects at his Mercy, and therefore ic 
is at leaſt Lawful for them, when their rightful Ring can- 
not reſcue them out of ais Hands, .to ſwear anew Allegiance 
co him. 

Tr. The Snbjets enjoy all the Common Benefirs of 
Civil - Government , © from thiis Protectiow of the King de 
Facto, and therefore in return for them are obliged to piy 
bim their Allegiance by the Law of Gratitude. To this [ 
anſwer, } | 
- If. I granted above that the Swbjects are to pay [ome 
degree of Submiſſion and Obedience to a King in Poſſeſſion, 
though an Uſurper, for their own Sefety, and the publick 
Order ard Peace of the Nation, and upon the preſumed 
Will of the Kingde Fure. | 

2. It does not appear that they are obliged to pay him 
even this degree of Submiſſion and Obedience on the 
ſcore: of Gratitude; for the Power and Authority where- 
by-he takes vpon him to protect them: is not :b:s- 62 bit 
the' lawful Rings; aud he firſt deprives the Subjects of 


'the lawful King's. Protection 'before he tenders them bis 
own, and therefore in effect rakes away from them as 
much as -he gives; ang; beſides invades the Subjects 
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Rightr who were not obliged to be: Subjedt to-any but theig 
Lawful Prince, anJ his not depriving them: of ProtetF:on,,. 
is only forbearing doing them a farther Injury; ſo that. 
though they reap ſome benefir fram his Protection, and. 
ought in Prudence to Comply With him as far as it is Lawful,, 
Y: t ir does not ſeemithat they are obliged. ro u upon the ſcore: 
of Gratitude. | Man 

3. But though they wrre obliged in point of gratitude to- 
pay him ſore d:gree of Submiſſion and Obedience, it does not. 
f flow, that they can lawfully transfer their Allegiance to: 
him; for that is not their own to. give, but there is till a re- 
ſerve of it due tothe rightful King, when it can be Exerted 
for his Service. 

2. Bit Secondly, The King de Fatto has their Lives and: 
Frtunes at his Adercy, and th: refore it is at leatt Lawful for 
them, when the Kmg de Fare cannot Reſcue them: out of 
his Hands, to ſave their Lives, .and Means of ſubſiſtence, by 
{wearing Allegiance to that Perion:who- has them in-hig 
Power. To this 1 Anſwer, That ſwearing Alepjance'umplics: 
two things. 8 

1. A full and entire Submiſſimm,, (9 as never to attempr 
any thing againſEthe King de Fatto, for the King de Fure. And. 
this, when they muſt do it or dye, may ſeem ro be Lawfu),. 
becauſe their Death deprives the King ot {Oo many of his Sub- 
ects, and their engaging never to Act. for bim does no more; 
and 15 but the ſame as if they ſhonid-2ake Duarier of an 
Enemy in War,. that has them art his Mercy : And this may 
be true, where there is ro S.:rvice to-be done tO their King's 
Canfe, and the trae Profeſſion of the Principles of Loyalry, 
by their /uf:.ring Death, and Sactificing ther own Lives t0- 
wards the recovery of a Nation from- a Principle of Re- 
bell:onto a true Senſe of thi:ir Mlegiance : Bur'in' molt U/ar 
pations there is firſt a Rebe/[on ot rhe Subiets,. ard an-apyftaſy: 
frm-he Principles of Loyalty; and in-this Caſe it. may. bc: Gon- 
filered, whether anv, wif: Examples: might have influence 
nM the reit of the Nation, may: not -be obiiged + ven to- 
boſe their Lives: for the King de Fare;. becauſe here thi-ir-, 
Draths may do ſome ferwrceto Religion and the King's Caul?,. 
Whereas in Way thcir dying rather then 20 rake Luarier, ang 
make th: mſelves Captives-to an Enemy that has' their Lives: 
at his Mercy, wouid dothcir Kg in Scivice at all. 
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' 2." Allexiapce imports an Engagement of the Subjects t& 
fand by and maintain the King in Poſjeſſon againit the King de 
wre; and this if any of them engages to do, the King de 
:Jwre does more-then.than bſe @ Subject, for he gets an Ene- 
2w7,, Who, if he Aft according to his new Ergagemont, is ob- 
Hged even. t0.oppyje! bigs to the Death, if he endeavours to re- 
Evver his Grown | -But-why may not this be done, ſince the 
end for which Men are placed under a Goverment is 
the Preſ ration of their Lives and Properties; and therefore 
w':en th it! Protecrzom fails them, whereby they ſhould be 
Pre/erved. without any fault of tieir own,. their rightſud 
King being depoſtd' or excluded, and unable at pieſcnt to 
Secovers bs Right, and they at preſent reduced to thole 
Streightrs; that they muſt - either make themſelves the Sub- 
jects of the King in. Pofieflion, or ſuffer Death, or loſe the: 
neCellary means of Subſiſtence;, Why may they nor in this caſe 
give thetnielvcs up/ to bim- frat has thum in his Power, and 
favear Allegiance to bim®# This then is the main Ground. Ihe 
end for wineh we are ;plagcd 'under a Government is Pro- 
z60n ; when that Protection fails us, and or Lives and For- 
b1ncs are at Stake,. then we may for our own Prejervation put 
our ſelves under anther Prote&ion, and ſwear Alleg;ance tq 
the Perſon: who;ihas us in! his Power.. Let us contucr whi- 
Sher this Principle will carry us; -. a 
1. It. allows os 46 fivear Allegiance to any Perſox thas 
gets our; Perſons, angd.the:means of our Subſiltcnge into 
his hands, and- befoge we can have ProteCtion: from the 
Government, will . either 2 of 74512 us if we do not re- 
were our Kg, and pit eur fe'ves under biz Command, to 
ftand/by kim againſt all Perſons whatioeves.. This Perſon 
Way :be the bead of a Rabble, a Feck Cade,..a Robm Hood, & 
Meafſaniello, or who not? For it is not the Perſon that Au- 
$:0x'/2e8 our. Subp Ativg our {::v9.:5 to his -Goveenment, bus 
the Power” he has to: furce: us-to: it, at the Peril of our 
Iiven © ; | 
2aly. It is not only our duty to- the King, that this Prins 
Ciple jufiifies the Deſerring of,. bur alſo all orber Obliga- 
#05-Which axe incumbent upon us, as We are Members of 
a, Civil: Society, and. Subjects to a' Government: Fos in» 
fiance: (in: our; conſtimtion) the obligation we are under 
a the Succclion. of the Royal Line, th. the Fundomentas 
BRI - 9 E _ Conſe nitian 
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Confitution of the Monarchy (as it is flot* Deſpotiek 'and 
"Arbitrary, but limitted by Law in the-Exerciſe- of the Royal 
Authority) and alſo to the preſent Legal - Ef abliſhment , 
wherein are included the Rights of 'all our fellow - Subjetts 
ro their Lives, Liberties, and .Properties :-+ To theſe Rights 
we are obliged, as Subjefts of the Engliſh Monarchy; as 
well as to the King's Perſon, Crown, and Dignity.' New 
ſuppoſe a King ſhould deſign to deſtroy any one of theſe, 
for inſtance the Right of Succeſſion in the next Heir ; ſuppoſe 
he were reſolved to force the Nation, by-the Aſſiſtance of 
a Party that would ſtand by him, to ſet afide-rhe wext © Heir, 
and to ſwear Allegiance to another Perſen ; firppoſe: he Aloud 
b-gin to impoſe this Oath upon'ſome of-them, whoſe [ves 
or their means means of Sub/itence were moſt in his Power, 
and require them por» pain - of Death, to take an Oath con+ 
rrary to the Right of Succeſſicn. - Suppoſe the Succeſſor not 
able to hinder this, and the Nations either not able! to res 
fiſt, or not'all of a mind in that poirit : What hereqmuſt theſe. 
Men do? They are indeed 'Metmbers' of this' Society, arid 
were made fo (ſuppoſe) by the' AR of their: Foretathers; 
who ſubjected themſelves and their- Poteſterity to arr\Hee- 
ditery Memarchy, as the beſt form- of :Government, ' and 
likely-ro give them- the beſt and ſecureſt Protection. Here 
th:iſ: poor Men find they fail of: their end, the King has 
their Lives in hs Pow:r, and Will take them away, unleſs 
they renounce their natural and ſworn Qbligations, 'vo:the 
Rizht of Succeſſion ; the Suceeſſer -is rot' prefers or 'able to 
Protect them, and they can do liimino ſervice now, bar 
only to aye Martyrs for his righr, and” this they are- noe 
engaged to do as Members of this--Society, -and Sub'etts 
of this Government, neither are- they: obliged:to -it';fos 
the- Right of the Kimrg himſelf, but may "if another gers 
his Grown, ard- has their Lives at bis: Mercy, transfer. ther 
Allegiance - to him, and therefote -muci rather «may re- 
nounce the right of the next Her. when they muſt eithee. 
do it, or dye. £105 107420 $3 als 
I right make juſt the ſame ſippoſktion as toi:out obli- 
gations, toi the Eſtabliſhed: Form of Government, and 40 the 
Lives, ' Liberties, and -Propertics of The ireſt of our? Ftllow- 
Subjetts included therein; ſuppoſe a King a deſigns' to: aver- 
throw all theſe,” and to.make- thote of his ay” _ 
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depend upon: him, ſwear that they will concur with him in 
betraying the Rights of their Fellow-Subjects included there- 
in; {ſppoſe he require ſome of them to take this Oarh ar 
the -Peril of their Lives, or the lots of all their means of 
Subſpfterce if they refuſe; they. (Cruple it, becaule ir is con- 
trary to their. Obligations to the Legal Eſtabliſhment. But 
what is the Ground of that Duty ? The Protecticn they enioy 
under this Form of: Government: Here that Protection fai!s 
them, the King is too hard for his People, and they canzer, 
or think they ought not, riſe up in the common Cauſe, why 
then theſe ' Perions have nothing . to do but to ſubmit, and 
ſwear. to tand bythe King in the Exerciſe of his Arbitrary and 
Deſpotick Power : For why ſhould they be obliged either to 
die or ſtarve, rather than the reſt of the Nation (who can- 
not protect them) ſhould be brought under anoher Form 
of Government, -and made .to ſabmut themſelves ro a lower 
degree of Subjettion? .; _.. ee N po. : 
; . Theſe I think are the plain Conſequences of this Prin. 
ciple: We are, under an, Obligation to the Rights of rhe 
King, his Heirs and Succeſſors, and our Fellow-SubjedFs. 
If- when our Lives are at Mercy, and the Kg is not able 
to protect. us, we. may then renounce his Right, and' /2ear 
Allegiance to. another King; then. by parity of Reaſon, 
when. our-Lives. are at fake, and the Succeſſer, or our 
. Fellow-Subjects, ' are not able to. re/cue. us,” we may then 
-Tenounce-the , Right of Succeſſion, or ſwear to joyn. in ftib. 
.verting the Legal Eſtabliſkment, and the Liberties and Pro- 
Perties of our Fellow-Subjects ſecured thereby: For we are 


\ brought; under Quagaciops only for our own 'Preſervatt- 
.6, 20d are;not obli 


aliged. to, die Martyrs for atty Humane 
Right, .but may,.'to ſave our own Lives, engage to do any 


-thing, againſt-:the Rights of our King, his Heirs, and our 
; Country. ; 


;.' There was a time when moſt of the Nebility and Gentry, 


-and.every: one'in Publick Station in the Court, Weſtminſter- 


Bee the Army,, and..the Cqumiry, were brought under fuch 


+. 


4 Trya 058 I required. cher td quit their Places, 


the ing, in taking off the Penal Laws and 
Livelihood ' to themſelves and 'their'* Families,” © ang the 


$narner 


; Quaſiry they had liyed in, made i the fame thing ina 


UMI 
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manenr to them to dye as to beg. We know what then was 
the Senſe of the Nation, that any ching ought ro | e uttered, 
rather than contribute the Afi.tance of one Fore to thu doing 
of thar, the effedt whereof mighe be the introducing of 
Popery and Arbitrary Government, And yet if this be a good 
Principle, that to ſave our Lives, or means of ſubſsſtente, we may 
renounce any Himane Right, I thing thefe Perions needed not 
to have been State-Martyrs, but might lawfully have com- 
plyed wich him who had che means of chcir ſubſiſtence in bis 
Power, | 
Or if we are obliged not to betray the Rights and Ls 

berties of our Fellow-Subjects, nor the Right of Succeſſiar, but 
rather to ſi1bmit to dye or ſtarve than to joyn With the 
King in the Subverſion of eithcr of theſe; why are w2 not 
under the ſame Okligation to the Kino*3 Perſmm, Crown, 
and Dignity? Why are we hot equally obliged not to 
renounce his Right though at the Peril of our Lives? A con- 
ſcientious Man could not (though for the ſaving of his Liſe) 
joyn with any other in an Act of hyjuFﬀice or Vio.ence-upon 
the Perſon or Eſtate of the wraneſt of his Fellow-Swbjetts; 
and if fo, ſure he onght rather co dye a thouſand Deaths 
than to make. himſelf a partaker wah other Men in their 
Sins of Uſurpation or Rebeſlan, by engaging to 7Jojn' with 
a King de Facto, and his Adherents, to keep a King de Fore 
from bis Right. There have been who were thus per- 
Tuaded when they were brought under a ſevere 'Tryal 
tor their Loyalty to King Charies the Martyr, and his Fa- 
wily ; and there have be:n who have had occaſion to ſhew 
themſelves as true to the Right of Surceſſm, and! the Leyal 
Efabliſimert in Church and Stare.” It is indeed very- #n- 
happy to be under ſuch a Cenffirurion, where''a Man is fo 
often brought in danger of looſing his Life, or ' means of 
Subſiſtence, or parting with his Integrity; but if England 
be (ach a, place where chere is no ling except a' Man 
, will be ready at every turn.to renounce Either his King, of the 
Succeſſion, or the Rights of his Coarrry; if, I ay, England be 
ſucha place, and yer the Er ils be 16bKked-uPotras the biff 
Conſtitution in the World, | ehink then an honeſt! Man hee 
Fook no farther, but prepare to £0 into. a better Country; t 'e. 
;6n Hegvuenly. | WIE > | { _ 
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4 hall anſwer one Objection more, and that is drawn 
from the Caſe of a Texaxt to 'a private Eftare, who 
ſwears fealty/and pays all his Rems and Services to the 
Lord of the Manour in Poſſeſſwn, tho he have not the 
Right Title to the Eftate: therefore the SubjeQts by patiry 
of Reaboo, ought to pay their ABegrance to a King 17 
Poſſeſſon, tho not de jure. I anſwer, this is plainly a 
afferent « and the ground of the difference lyes here, - 
that in al troverſies between Private Perſons abour 
a Title co an Eſtate there is a Court of Zuitcature pro- 
vided, to determine who has the Right Title, but in a 
Competition of two Prixces for the Crown there is no 
fuch Court of Zudicature provided. For where there is 
ſuch a Court of Judicature, there the very Reaſon of Go- 
ri nxent requires, that any Perſon who'is 81: Poſſeſſion of 
an Eſtate (cho it be by «juſtly diſſeizing or excluding ano- 
ther who has the Right co it)is to be looked upon(as to the 
Jus ——_ every Subject of that Government as if he 
were the xr rol Poſſeſor, till upon a Tryal tn Court he 
be adjudged not to be ſo; and it upon a Tyryal he, tho 
egainſt Truth and Right (by Perjury of Witneſſes, a cor- 


tneſſ, 
rppt Judgment, or. falſe Verdi&t) be adjudged op hs Court 
y 


ro be the rightful Poſfeſfor,. he is then Subjcas 
of- that. Government. to be looked upon and treated'as 
fuch, till the other Perſon who is thus injured can have 
his remedy againſt hirti in a legal Fay, and recover his 
Eſtate by another Tryal. Hence therefore it follows, that 
the diſſezzed or excluded Landlord is not any other way 
wo diſturb the others unjuſt Poſſegion but by having re- 
courſe to the Law, and the Tenants are to ſwear fealty to 

the Lord #7 Poſſeſſion, and ro pay him their Rents aud 
Services, and can do.no other Service to their rightful 


Landlord then by giving him their Aſſiſtance towards 


rhe recovery of his Right in a Legal way: for their pay- 
ing their.Rents and Services to another cannot be an In- 
jury to the "rightful Landlord, becauſe as a Member of 


* the Goyernment he ſubmits yy to the Legal Com 


as, and beſides may recover Damages of the unjuſt 
offeflor for: the profits of the Eſtate, which he has enjoy- 
ed during the time he has been in Poſſeſſion : but it 
would be an Injury to the Ty to pay their Rent 

: "Twice 


(s) Sefl. 2.c.4. 
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thrice over, once to him to whom the Law conſtrains 
them to pay it, and again to him to whom their Con- 
ſciences tell them ir ſhould be paid of Right. 

And the ſame would be the Caſe in a Competition of 
two Princes for the Crown, it there were a Court of Fudi- 
cature (ertled in the Kingdom to take Cognizarce of their 
Claims, and to determine the Comroyerly between them 
Jadicially, and to oblige the Partzes contending for. the 
Crown tO aCquieſce in their Judgment, and the Subjefs 
ro flaxd by him whoſe Right they determine it to be: for 
then any King in Poſſeſſion were to be looked upon and 
obeyed as King de jure till by a Sentence of this Court he 
were pronounced to be an Vſarper, and another Prince 
declared to be the reghtful King: and the Prince deprived 
or excluded by the Sentence of this Court were to fit down 
and quit his _—— ; and the Subj:its would be to be 
airefted wholly by.this Court, and to ſwear Allegiance to 
that Perſon and to ſtand by him with their Lives and 
Fortunes, to-whom this high Court ſhould edjudge the 
Right co the Crown. Burt then, it there be no ſuch 
Court, it will chen be left to the Subjefts to inform their 
own Conſciences, who it is in whom - the Crown is exveſt- 
ed, deemed and judged (to uſe the Expreſſion of the Star. 1 
(a) Mar.) by the Law, not any ſuch Court, and when 
chey know it they are to follow the jus izternay and to 
ſtand by him who has the Right=— tho a Texant/in the 
caſe of a Private Landlord is obliged toSfollow the jus 
externum, and to be dire&ed by the Courts of . Zudicatere, 
where he is to pay his Rents and Services, and to ſwear 
fealty. LS 

I need not take upon me to-prove, that there is no ſich 
Court. ſettled in our —_ It is not the Nobility or 
Council of the former King, for their Proclaming of the 
New King is not a Jjudical decyetory Sentence of his Right 
and Title, bur the. firſt 4& of their Alegiavce to him, 
preſuppoſing his Right ; if ic were otherwiſe, Queen Zane had 
then been the lawful i. e. Legal Queen of_ Ezgland, and not 
Dueen Mary; But we find it ſo far from that, that-the 
Lords of the Council were looked upon as _ of Trea- 
ſon in Proclaiming Leen Fane, and adhering to her when 
Proclaimed. Neither is it the three Eflates aſſembled in 
Parliament ; 
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Parliament ; for then Iſt. They ſhould weet imrmrediately 
upon the aeceale of any King, to determin any diſpute that 
might be about the Trtle ro the Crown,whereas their meet: 
ing depends upon the H/rits of the yew King call them to- 
gether, 2dly. I heir AZts of recognition ſhould be firſt paſſed 
betore any other,but we find themfas it may ſeem ueſigredly) 
placed after ſome others in the Parliaments 1 Mar. and 1 
Eliz. Indeed a Parliament were a fir Court to derermin 
ſuch a controverſie, if it could be free and impartial upon 
an Uſurpation, and were not under the awe ot him. that by 
the Power of the Sword lays the flrorgeſt claim to the 
Crown. - I ſhall ſhew how fir a Parliament may be to be 
ſer up-for an :7fa#ible Fudge of Controverſies of this Nature, 
+ cranſcribing.a part of the A# of Recogyition of Ric. 3 


rinted at largeatthe end of the (a) exa&#t wk nah, ts 7:2, 


the Records:) 

We conſider that you be the undoubted Heir of Richard 
Duke of York, Tery Inheritor of the Crown and Dienity 
Royal, and as in right King of England ; by way of inheri- 


tance—— We conſider alſo your great (6b) Wit, Prudence, (5)Mr. Pryn's 
Juſtice, Princely Courage — 7/herefore theſe Premiſes duly note. His pre- 


by us conſidered we deſirt 


ng fettually the Peace, Tranquillity t-2ded ver- 


and Wcal-public. of this Land— And having in your great =, 2nd At- 
Prudent- Juſtice, Princely Courage and-Fxcellene Vie — 
ſingular confidence, haze choſen in all that in us is, and by word of his 
that our Writing chooſe you, Fhehb and Mie hty P rince, our deſperate 


it appertarneth of inheritance fo to be choſen. And h 


gicides, Mur- 
ere ders, Hypo- 


wp0n; we humbly deftr e, pray and require your 'w2oſt Noble crifie and 0- 
Grace, that according to the EleQion of us the three Eſtates ther vices. 


of your Land as by inheritance, you will accept and take up- 
on you the ſaid Crown and Royal alan a to Sy 
+ right belonging, as well by inheritance as by lawful EleQi- 


ON. 
Albert that the Right, Title and Eſtate which our Sa- 
wereign Lord King Richard - the 3d. hath to, and in, the 
Crown and Royal Dignity of this Realm of England — beep 
jaſt and lawful, as Grounded upon the Laws of God and Na- 
rure,axd alſo upon the Ancient Laws and Kudable Cuſtoms 
of this ſaid Realm: And alſo taken and reputed by all ſuch 


Perſons as been learned - in the above aid Laws and 
Cuſtoms. "ES 7 Net 
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Tat nevrtbeleſs foraſmuch as it ts conſidered that the mo 
part of the People is aot ſwffciently learned in the pr 
Laws and Cuſtoms, whereby the truth- anti right in this behalf 

of lkelybood may be hid, and not clearly known ta all the Peo- 
ple, and thereupon Put in doubt and queiiton. And over 
(e)Mr. P's. . this, bow that the (a) Court of Parliament 7s. of ſach. Au- 
note. & he thority, and the Pcople of this Land of ſuch a nature and 
that connders 2: olition as experience teacheth that manifeſtation and de- 


- _ claration of. any truth and right made by the three Eſtates. 


E.4.n.8.to 40. Of this Realm, aſſembled in Parliament, and by Authority of 
will ſearoe be- the [ame waketh before all things molt faich and certain 
eve this 10F Quicting of Mens minds, and removeth the occaſion of 


a truth, nei- x 
ther proved it 4oubts and ſeditious language. 


f in his own Therefore at the requeſt and by the Aſſent of the three Eftates. 

| aſe, of this Realm— and by the Authority of the (ame, be 12 pro- 
- nounced, decreed and declared, that owr Sovereign Lord 

the King,was.,and is, the very undoubted King of thes Realm: 

of Englaud—as well by right of conſanguinity and inhers- 

tance as by lawſul El:fjon, Conſecration and Coronatt- 


07. 
I do not obſerve that the Recognition was firſt drawn up-and pre» 
ſented to King Richard at his Coronation by a of his ows Crea- 
rures, taking upon themſelves to Recogniſe and 
in the name of the Three Eſtates of the Realm. However, after- 
wards it was not found difficult to bring. the Three Eftares in full 
Parliament to make this their own AF, and not only to ſubmit to King 
Richard as King de fafte, but to recognize. Him to be Xing de jure, 
Prynn's Remarks upon it in the Margizare Tufficient to ſhew their H0- 
neſty and Sincerity in this proceeding, how well qualified they ap- 
prov'd themſelves for an /»faJible Fudge of Comroverfies about _ 
Right to the Crown; by their baſe and-ſervile Elattery in extolling the 
. fingulas Vertucs of that bloody Tyrant ; by their declaring Him the true 
end undoubted Heir of the Crown; by their eftabliſhing a new and un- 
heard of Rigbr of. Inberitence whereby it belong'd to. an ZHereditery 
King to be choſen by the -Parliement ; and laftly, after they had aQted 
thus, contrary to the Light and Convittion of their own Conſciences, 
| pretending to an IrcontefiabJe Authority to quiet the Conſciences of the 
Nation. How they quieted their Conſciences, appears by.the Sequel 
of the #iſtory, when the Nation within two Years call'd 'in Hex, 7th, 
to depoſe this Tyrant, upon his Oath to Marry the Daughter of Edw. 
the 4th. the Heir of the Crown : and there we find the Parliament 
fon change their Note, and pronqnnce the late True aud Undoxbred: 
Heir of the Crown a Traitor and Vſurper. : f, | 
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PEE %7 
. fin Advertiſement to the Reader, in relation to the foregoing Diſeonrſe. 
| There are ſome paſſages inthis difconrſe, which may ſeem toallow 
{roo much to an Uſurper in Poſſelion, viz. That ſome degree of Sub 
' wriſſion may, and ought to be paid to bis Att s of Government ;. that [ome off 
his Fudicial As, Grants, &'C. caght in equity to be looked aupcn as valid; 
and that ſame Atis againft bi may be puniſhed as Treaſon, To: prevens 
theſe paſlages being miftaken or perverted, I thought ir proper tor | 
ro add ſome farther explanation ofthem:. 

The Queſtion touching the Subject's complyance under an: Uſur- 
per in Poſſeſſion, ſuppoſes theſe two: rhings ;: 

r.. Thar the Uſurper is got into: the Throne, and: that he has 
ſ1zed- the Power of the Nation into his Hands ;. fo: thar the Sub-- 
jets, who ſtill adhere ro: their Loyalty and Allegiance, are not at 
preſent able ro-make Head againft him: to' remove him frons the: 
Throne,. and te-reftore their Lawful King to his Righr.. >. 

2. That whether the Loyal Party will or” no, the Governmens 
will from: thenceforth proceed under the Name,. and as by the Au-- 
thority of the Uſurper, till the Lawful Prince, and his Party,, are& 
m a condition to- diſplace him. z e. The Uſurper will: Name his 
Council, Judges, aud inferiour Magiſtrates,. Officers of 1is'Court,, 
and his Army, &c. will call Parliaments,. make Laws,. levy Taxce, 
grant Commiſlions,. and rake upon him to execute all other Acts of 
Royal Authority; and: will. have a Party to att nnder linv in: all 
Places of Truſt, and Power, during his Uſirpation. = 

Upon this ground,. therefore, it will nor be difficult to explain 
the abovementioned. patiages,- and ts ſhew that they do-not allow 
wo much To'an Uſurper in Poſſeſſion: As, | | 

Firſt, That ſome” degree of Submiſſion and Obedience may be paid'to bis 
Aﬀs of Government,”i.'e. Whilft the Loyal Party are notable tos 
make head againſt him,to-deprive him of the Crown,:they. may be? 
allowed andiobliged: to pay a Submiſſion: and: Obedience to thoſe: 
Acts of Government done by the Uſirper;. which' tend to the Pub-- 


\ Bhik Safety and Welfare, and-are not prejudicial to:the Right and In— 


rereft of their Lawful King;. For this Submiſſion: and Obedience, 

' Ti. Does not imply any con of the leaſt Right or Autho-- 
#7-in the Uſurper; for the ground of it is not any ſucti” Authority, but” 
a prudent regard to their” own Safety, the: Publick Good, and'their ab--. 
fort Princes Imereſt involved in both;- whoſe #/ilitherefore they miſt» 
Feſume allowing,. nay: requiring them to act thus, as moſt. for his; 


zl 


_— 


vedic 


A 70.) . 
'F. Te does not at all contribute to the Seztlement of the Ujurpations 
ahd the Confirmation of the Government in the Hands of the Uſurper ; 
for the Government will proceed, as by his Aurhority, whether 
they wi!lor no, till they are in a condition to oppolc it effectually; 
and may be more ſettled, if they ſhould throw away their own 
Lives, and ruine the Cauſe of their Lawful Prince, by any raſh and 
' weak attempt. | 
3. It does not diſingage them from imbracing all opportunities 
of aCting any thing, that may be really ſerviceable to their Law- 
ful Prince Intereſt, and may make way for his recovery of his juff 
Riphts. _ 
ol It is allowzd' in the Diſcourſe, That ſome Fudicial AF, 
and Grants, 8c. of gn Uſurpcr, ought in Equity to be looked upon as 


_ *walid, viz. Such,as are not to the prejudice of the Intereſt of the 


Lawful King, Or of the Publick. This-is grounded upon the fame 
{ſuppoſitipe; that 4he Government will be carried on by the Uſurper 
and tis. Adberexts, whetier the Lawfel Prince and his Party Will or 
0; and then ir is for the Good of the Nation, the Lawful Party, and 
he Lawful Prince, that Juſtice ſhould be adminiſtred, and the Order 
of Government preſerved, and Conſequently that the Sentences pailed 
in Courts under the Uſurper, and his Commiſſions, and Grants, &c. 
be looked upon as valid, as far as they are not againſt the Righr 
of the Lawful King, and tend to the preſervation of publick 7uſtice 

- and Order: For the allowing this does not imply, 
Tt. An allowance of any Right or Authority in the Uſurper ; for the 


 Governmentmay {till be conceived to ſabfiit, and the Laws toſtand 


in force, by virtue of the Lawful King's Authority ; and conſequent-. 
Iy theſe Judicial Ats, &c. may be looked upon as watub, by vir- 
Tue of his preſumed Fil] whereby they are ratified and confirmed. 

2, Neither does it juſtifie the Adherents of the Ujurper, in their 
Joyning to act under him, as the Inſtruments ofhis Uſurped Power, 


for this is Treaſon in them, their ſwearing Allegiance to him, 


eaking Commiſſions from him, and aCting for his Intercſt- againſt 


their Lawful Prince; and yer ſome Acts done by them, to preierve- 
publick Fuſtice and Order, may be looked upon as Genuonions,s. 
not by virtue of any Legal Authority which they have, but as,Rea- 
ſon and Neceſlity requires that theſe Acts ſhould have their ttc. 

Thirdly, .The Diſcourſe, That ſome As againſt an Uſurper may be. 
puniſhed as Treaſon : This alſo ſuppoſes the Governme::r and Power) 


i 


of the Nation to be in the Uſarper's Hands ; and that it is r-quiſite. . 


and juſt, that while it is fo, Murder, Robery, and ſuch other. 


Otfences 


Offences againſt Rizht and Order be puniſhed, though 
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Uſzrper's Commiſſion and Warrant, The ſame therefore is to be 
granted, as to any Acts within the Star. 25 Edw. 3. which are 
committed under the Reign of an Uſurper, againſt the Order of 
Government, and the Royal Authority conſidered irt it felf, and 4 
not againſt the Uſirper*s Perſon or Government as ſuch; ſuch are ** 8 
Clipping and Coining, betraying any place of ſtrength to any Fo- qc 

2ign Prince invading the Nation, not on the Lawful King's be- 
half, e&*c. Now theſe Acts may be allowed as puniſhable under an 
Uſurper, without implying an allowance of any Authority in him 
for they are pnniſhed by Virtue of the Lawful Prince's Authority, 
and without implying that the inferiour Magiſtrates under him 
have any Legal or Juſt Commiſſion any farther, than as they may 
be conceived to have the. Will and Conſent of the abſent Prince 
authorizing them to execute Juſtice upon ſuch Criminals, or at 
toad ratifying the thing done, though without a_ Legal Cem- : 
Million. | $2 uy oe od Tag 2.5 008 | 

This I thought proper to add for. the farther explanation of theſs 

Paſſages, to. prevent their being miſtaken or. perverted. ;I have 
nothing more, but to deſire that they may be conſidered as Con; 
ceſſions in relation to the Plea of Bagort*s Council, which is ſo much 
inſiſted upon for the Lawfulnefs of transferring Allegeznce to. a King 
&: Fafto; and I have thought it the faireſt way of anſwering the . 
Argument fromthat Plea, not to reject it where it ſeems not to ba 
unreaſonable; but to ſhew that the Lawyers might have ſome rea- 
ſonable grounds to argue in that manner for the validity of Bagot”s 
Patent ; and yet their Plea cannot be made uſe of, to prove that 
Allegiance is due to a King: in Poſſeſſion, if an Uſurper. 
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